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Executive Summary 

The aim of this concept paper is: 

• To explore the possibility of publicizing and supporting the blacklisting of 
businesses, organizations and individuals who are proven to be involved in 
corruption and unethical conduct. 

• To come up with practical steps that could be taken in the short and medium term 
in order to address the issue of companies involved in corruption in the public. 

• To expose companies and individuals involved in corrupt activities and prevent 
them from having further dealings with the government. 

• To look into the creation of a computerized national database and blacklisted 
companies that is easily accessible, and to establish where such a database could 
be appropriately based. 

• To identify existing legislation which supports blacklisting and to establish the 
gaps in the existing legislation. 

Findings 

The area of Government activity most vulnerable to corruption were identified as: 
• Public Procurement 
• Revenue Collection 
• Government appointments 
• Local government 
• Nepotism 
• “Kickbacks” on Government contracts (and sub-contracting consultancies) and, 
• Fraud of various kinds 
 

The following kinds of irregular activities often take place within the public service: 
• Officials take percentages on Government contracts, which are often paid into 

foreign bank accounts by the contractor or agent acting on his behalf; 
• Officials received excessive “hospitality” from Government contractors; 
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• Officials contract Government business to themselves, either through front 
companies and “partners” or even openly to themselves as “consultants”. 

 
Recommendations 

In the short to medium term, there are a number of areas that can be addressed, which will assist 
Government in addressing practices of corruption and unethical conduct of companies in their 
dealings with Government. 

Anti-corruption Pacts 

The main criteria of such a pact are the following: 

! A pact (contract) between a Government (inviting contractors or suppliers to submit 
tenders) and those companies submitting a tender for a specific project (the "contractor"); 

! An undertaking by Government that its officials will not demand or accept any bribes, gifts 
etc., with appropriate disciplinary or criminal sanctions in case of violation; 

! A statement by each contractor that it has not paid, and will not pay, any bribes "in order to 
obtain or retain this contract"; 

! An undertaking by each contractor to disclose all payments made in connection with the 
contract in question to anybody (including agents and other middle men as well as family 
members or close friends of officials); 

! The explicit acceptance by each contractor that the no-bribery commitment and the 
disclosure obligation as well as the attendant sanctions remain in force, for the winning 
contractor, until the contract has been fully executed; 

! Undertakings on behalf of a bidding company will be made by all the directors of that 
company, and by all members in the case of close corporations; and 

 
! Contractor being advised to have a company Code of Conduct (clearly rejecting the use of 

bribes and other unethical behaviour) and a Compliance Program for the implementation of 
the Code of Conduct throughout the company. 
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Supplier/Procurement Code 

Government could consider establishing a supplier/procurement code in support of the pact. Such 
a code will publicly advertise what Government expects from suppliers as well as ensure that 
arrangements are consistent with “best practice”, ie the basic steps in the procurement process that 
will be followed. Such a code will be complemented by the policies and procedures governing 
procurement. 

This code may be incorporated as an Addendum to the Anti-Corruption Pact. 

Public Information Program 

A primary task is an information program, informing the public and Government employees both 
of the damage that corruption is doing to the community and to families within it, and of the need 
for individual citizens to take appropriate action when they encounter it. Such a program will also 
include: 

! The rules of good procurement which Government intends to enforce; 

! Officials who indulge in corrupt practices will be dismissed, and where appropriate 
prosecuted under the law; and 

! Contractors/suppliers who violate the rules will be blacklisted and where appropriate 
prosecuted under the law. 

Besides informing the public and Government employees of the damage that corruption is 
causing, they will also be made aware of the Supplier/Procurement Code and the Pact. 

Whistleblowing facility 
One of the key obstacles faced in the fight against corruption is the fact that individuals are often 
too intimidated to speak out or “blow the whistle” on corrupt and unlawful activities they observe 
occurring in the workplace, although they are often obliged to in terms of their conditions of 
employment. Often those who do stick their necks out are victimised and intimidated and have 
little recourse. Resolutions taken at the National Anti-Corruption Summit in April 1999 made 
specific reference to “developing, encouraging and implementing whistle-blowing mechanisms, 
which include measures to protect persons from victimisation where they expose corruption and 
unethical practices.” 
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Existing Blacklisting Facilities 

This concept paper identifies existing mechanisms, which can be used to blacklist 
individuals, organisations and companies involved in unethical conduct. 

These are: 

The State Tender Board 

In the Public Sector, blacklisting is provided for by the State Tender Board Act 86 of 1968 
(as amended). 

The Provincial Tender Boards 

The various Provincial Tender Boards established in terms of the Provincial Tender Board 
Act 2 of 1994, and their general conditions and procedures all appear to follow those as set 
out in the State Tender Board. 

National and Provincial Departments 

Consultations conducted with representatives of both National and Provincial Departments 
indicate that some form of blacklisting does occur. It however appears that the process 
followed is neither uniform nor co-ordinated amongst the various Departments.  

This paper then goes on to identify various risks underlying the implementation of a blacklisting 
facility that should be considered prior to the implementation of such a facility. These include the 
following: 

! False, misleading or incorrect information; 

! Outdated information; 

! Illegally obtained information; 

! Information, the collation of which is more “…. reasonable and justifiable in an open and 
democratic society based on human dignity, equality and freedom…” 

The report examines various detection mechanisms for blacklisting and notes that the 
implementation of a blacklisting database will take some time given the legal implications that 



 

 
Public Service Commission 
Executive Summary 
 
       

v

will have to be considered and the practicality of deciding finally where such a database should be 
housed. 

The Public Service Commission’s aim was to investigate the feasibility of a blacklisting database 
for contractors, however, it is important to note that fraud and corruption committed by a 
contractor may also involve a government official. In this regard, it is equally important to have a 
database of employees who have been found guilty of corrupt or fraudulent practices, similar to 
the Register of Employees Dismissed utilised by the Banking Council of South Africa. 

The report also considers where a blacklisting facility could be housed and examines the 
advantages and disadvantages of the following options: 

! National Treasury 

! The Office of the Public Service Commission 

! The Department of Public Service and Administration 

The report concludes that a systematic program of blacklisting is a very ambitious one and can be 
equated with the implementation of the Asset Forfeiture legislation. No matter where the 
blacklisting facility is placed and what mechanisms are used, the initial implementation may be 
very litigious. For this project to be successful, the Department or Office where the facility is to 
be placed will have to be persistent in ensuring that the facility becomes a workable reality. 
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1. Scope and nature of the assignment 

The Public Service Commission (“PSC”) conducted research and drafted a concept paper on 
Blacklisting. The following activities were undertaken as part of the research: 

! Consult with other institutions that have done blacklisting; 

! A comparative study of foreign countries, international trends and best practices of 
blacklisting around the world; 

! Determining the institutional, financial, procedural and legal requirements for the creation 
of a computerized national database of blacklisted companies which can be easily accessed; 

! Propose efficient and effective mechanisms and structures which can help Government 
detect companies which are involved in corrupt activities; and 

! Make an assessment of risks underlying blacklisting. 

! Obtaining a legal opinion from independent legal counsel  
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2. Procedures performed 

The purpose of this document is to report on the Public Service Commission’s findings resulting 
from the procedures performed as described below. 

The procedures performed include inter alia: 

! Consultations with representatives of various National Government Departments; 

! Consultations with representatives of various Provincial Government Departments; 

! Research on both a local and on international level on the subject of blacklisting and related 
matters; 

! Consultations with representatives of entities that have implemented “blacklisting” 
procedures; 

! Consultations with legal counsel to determine the various statutory aspects relating to a 
blacklisting facility; 

! Obtaining legal opinion in this regard; 

! Reviewing the legal opinion and determining its relevance to the project; 
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3. Findings 

What is government itself but the greatest of all reflections upon human nature? If men were 
angels, no government would be necessary. If angels were to govern men, neither external nor 
internal controls on government would be necessary. 

James Madison (1751-1836) 4th President of the USA. 

3.1 Introduction 

Corruption undermines democratic development, impacting negatively on the performance of 
public institutions and the optimal use of resources. Ultimately, it denies development and an 
increased quality of life to the most vulnerable members of society. The promotion of national 
integrity across the board is crucial to any process of sustainable reform. By raising levels of 
national integrity, corruption can be reduced; and this approach is vital if other efforts to promote 
sustainable and equitable development are not to be undermined. 

The resolutions tabled at the National Anti-Corruption Summit in April 1999 support the raising 
of levels of national integrity by supporting various mechanisms to ensure that high standards of 
professional ethics are promoted within the Public Service of the Republic of South Africa. 

It is common knowledge that corruption promotes wrong choices. It encourages competition in 
bribery, rather than competition in quality and in the price of goods and services. It inhibits the 
development of a healthy marketplace and it distorts economic and social development. This is 
particularly damaging, especially in developing countries. Too often, corruption undermines the 
confidence of citizens in the legitimate activities of the state. Moreover, evidence shows that if 
corruption is not contained, it grows exponentially. As soon as a pattern of successful bribery is 
institutionalized, corrupt officials demand larger bribes resulting in market inefficiency. 

While the basic concepts and foundations of an integrity system need to be clearly understood, it 
is equally important that the resulting solutions be grounded in reality and practicality. More than 
this, the solutions must relate to the other parts of the overall system; hence the need for a holistic 
approach. Many anti-corruption strategies have failed because they have been too narrowly 
focused. 

During the National Anti-Corruption Summit in April 1999, it was agreed to support and publicise 
the blacklisting of businesses, organisations and individuals involved in corruption and unethical 
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conduct. The Commission, in its capacity as champion of the Anti-Corruption drive, was assigned 
the responsibility of the drafting a concept paper in this regard in order to ensure the practical 
implementation of the project. 

The initiation of the project occurred against the background of the intention of the South African 
Government to promote a high standard of professional ethics in the Public Service by 
determining the requirements for the blacklisting of businesses, organisations and individuals 
involved in corrupt and unethical behaviour. 

The specific aims of the project of the Public Service Commission were to: 

! Explore the possibility of publicising and supporting the blacklisting of businesses, 
organisations and individuals who are proven to be involved in corruption and unethical 
conduct; 

! Come up with practical steps that could be taken in the short and medium term in order to 
address the issue of companies involved in corruption in the public sector; 

! Expose companies and individuals involved in corrupt activities and prevent them from 
having further dealings with Government; 

! Look into the creation of a computerized national database of blacklisted companies that is 
easily accessible, and to establish where such a database could be appropriately based; and 

! Identify existing legislation which supports blacklisting and to identify the gaps in the 
existing legislation.  

In order to fulfill the aims of the project, the following activities were undertaken: 

! Consult with other institutions that have done blacklisting; 

! Making the comparative study of foreign countries, international trends and best practices 
of blacklisting around the world; 

! Determining the institutional, financial, procedural and legal requirements for the creation 
of a computerized national database of blacklisted companies which can easily be accessed; 

! Propose efficient and effective mechanisms and structures which can help Government 
detect companies which are involved in corrupt activities; and 
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! Make an assessment of risks underlying blacklisting. 

3.2 International comparative study 

The international study indicated that governments who were, and still are, effective in addressing 
corruption in the public sector approach the issue holistically focussing on the following elements: 

! Legislation and regulations; 

! Codes of conduct; 

! Professionalism among public officials; and 

! Political leadership that takes both public and private morality seriously. 

Furthermore, the laws and means of detection and investigation are sufficient to increase the risk 
of detention for those who become involved in breaking the rules, giving and/or accepting bribes 
or becoming involved in fraud and corruption. 

The holistic approach involves the establishment of various structures and mechanisms, the most 
common of these being: 

! The establishment of an investigative body to specifically investigate allegations of fraud 
and corruption in the private and public sector; 

! Having appropriate laws granting powers to the investigating body and sufficient penalties 
to deter fraud and corruption; and 

! Providing mechanisms where allegations of fraud and corruption can anonymously be 
reported. 

3.2.1 Bribery and corruption – a double edged sword 

A survey conducted by Transparency International on the experience of various Transparency 
International Chapters, in 1995, suggested that corruption in the public sector takes much the 
same form and affects the same areas, whether one is dealing with a developed country or a 
developing one. Usually both parties, namely the giver (contractor) and receiver (Government 
official) are both guilty as both parties are required to act. The areas of Government activity most 
vulnerable to corruption were: 
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! Public procurement; 

! Revenue collection; 

! Government appointments; and 

! Local government. 

The methodologies were also similar and included: 

! Nepotism (appointment of close friends, family members and relatives); 

! “kickbacks” on Government contracts (and sub-contracting consultancies); and 

! Fraud of various kinds. 

According to Transparency International, the following kinds of irregular activities often take 
place within the public service: 

! Officials take percentages on Government contracts, which are often paid into foreign bank 
accounts by the contractor or agent acting on his behalf; 

! Officials receive excessive “hospitality” from Government contractors; 

! Officials contract Government business to themselves, either through front companies and 
“partners” or even openly to themselves as “consultants”; 

! Revenue officials practice extortion by threatening to surcharge tax payers or importers 
unless bribes are paid, in which case unjustifiably low assessments are made, or goods are 
passed for importation without payment of any duty at all. For example, revenue collection 
in Tanzania slumped dramatically in 1994 to 1995. In Italy, where the practice is also said 
to be widespread, taxpayers, particularly large companies, accuse the “financial police” of 
extorting money from them; 

! Law enforcement officials extort money for their own benefit by threatening to impose 
traffic fines unless bribes are paid (which are frequently somewhat less than the penalty the 
offence would attract if it went to court); 

! Providers of pubic services, eg drivers’ licenses, passports, identity documents, are often 
involved in syndicates where these are provided at a fee and are often fraudulent. They can 
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also insist on payments for the services in order to speed up the process or to prevent 
delays. In Latin America, this practice has become so institutionalised that a whole 
profession has grown up to “assist” those who wish to transact business with a Government 
department; and 

! “ghosts” are created to “pad” payrolls and lists of pensioners, or to create fictitious 
institutions which, if they existed, would be entitled to State funds. In Uganda complete 
“ghost schools” were identified in a surprise audit undertaken in the context of a public 
sector reform project. The Warioba Commission found many instances of this in 
neighboring Tanzania. Even France has not been immune. An army paymaster was found to 
have created fictitious units within the French Army in order to generate private payments. 

3.2.2 Singapore 

Singapore is one of the few countries in the world where corruption is under control. This is due 
mainly to the strong political will to curb corruption, firm actions taken against the corrupt 
regardless of their status and background, and the general public who do not accept corruption as 
a way of life. During 1952, the Government of Singapore set up the Corrupt Practices 
Investigation Bureau (CPIB) as an independent body aimed at preventing corruption in the private 
and public sectors. Today, the CPIB derives its powers of investigation from the Prevention of 
Corruption Act, specifically Chapter 241. The CPIB is directly responsible to the Prime Minister 
and is also responsible for safeguarding the integrity of the public service. Present day anti-
corruption laws in Singapore are adequate and provide sufficient punishment to deter corruption. 

Besides being responsible for safeguarding the integrity of the public service, the CPIB is also 
responsible for encouraging corruption free transactions in the private sector. It is also charged 
with the responsibility of checking on malpractices by public officers and reporting such cases to 
the appropriate Government departments and public bodies for disciplinary action. The CPIB 
carries out corruption prevention by reviewing the work methods and procedures of corruption-
prone departments and public bodies to identify administrative weaknesses in the existing systems 
which could facilitate corruption and malpractices, and recommends remedial and prevention 
measures to the heads of departments concerned. 

3.2.3 Hong Kong 

During the 1960’s and 1970’s, Hong Kong was in a rapid state of change. Massive growth in the 
population and rapid expansion of the manufacturing industry accelerated the pace of social and 
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economic development. The Government was unable to satisfy the insatiable needs of the 
exploding population and this provided fertile ground for the unscrupulous. 

Corruption became a serious problem in the public sector, particularly in the Police Force. Social 
law and order came under threat and Government seemed powerless to deal with the issue. 
Community patience with the Government on this issue was getting thin and came to a head after 
the escape of a corrupt police commander. 

During 1974, the Independent Commission Against Corruption (ICAC) was established. It 
employs a three-pronged approach to fighting corruption, namely investigation, prevention and 
education. The powers of the ICAC are derived from 3 laws: 

! ICAC Ordinance; 

! Prevention of Bribery Ordinance; and 

! Elections (Corrupt and Illegal Conduct) Ordinance. 

Government procurement processes cover the area of the deletion of suppliers from supplier lists, 
but it could not be determined whether any centralized database for this purpose exists. 

3.2.4 United States of America 

During the 1970’s, organised labour in the United States of America pushed to create Government 
blacklists as part of a broader labour law reform package. 

During December 2000, the Clinton Administration issued a final rule which provided that 
eligibility for federal contract awards would be based, in part, on a contracting officer’s 
determination of a company’s “satisfactory” compliance with a vast matrix of complicated labour 
and employment policies and practices, and also included tax, environmental, antitrust or 
consumer protection laws. This became known as the “blacklisting rule”. 

There was much opposition to this rule due to a number of reasons. A few are discussed briefly 
below: 

! Any violation, or alleged violation, of any consumer protection law could provide the basis 
for disqualification, and this had no impact on the contractor’s ability to perform a contract; 
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! Companies would have to examine corporate compliance with some of the most complex 
federal laws, tasks for which they were neither trained nor equipped; 

! A contractor could be disqualified from a contract award without having had an opportunity 
to defend itself against allegations which could possibly be false; and 

! The regulations would invite a proliferation of frivolous charges by third parties seeking to 
block a particular business from receiving a certain contract resulting in the discrediting of 
rival companies. 

The “blacklisting rule” was repealed by the Bush administration during February 2002. 

The question asked is whether there should not be a way to keep “bad contractors” from getting 
Government contracts. Protection does exist in the form of “responsibility” regulations contained 
in section 9 of the Federal Acquisitions Regulation (FAR) which prohibit awarding Government 
contracts to companies with irresponsible or unethical policies and business practices. In respect 
of this section, contractors deemed to be involved in fraudulent, criminal or other seriously 
improper conduct may be suspended and ultimately debarred from supplier lists. 

In respect of section 9, the FAR requires Government institutions to establish procedures to 
investigate allegations of fraud, criminal or other seriously improper conduct as well as establish 
informal processes in respect of decision-making in this regard. These processes must be 
consistent with the principles of fundamental fairness and must afford the contractor opportunity 
to submit, in person, in writing or through a representative, information and argument to counter 
the proposed suspension or debarment. 

3.3 Other institutions in South Africa 

A number of organisations, private and parastatal, address the issue of bribery, corruption and 
unethical behaviour in their various tender policies, directives and regulations. Despite this, the 
Commission did not encounter any organisation, except those listed in this report, which has 
implemented a database for the blacklisting of suppliers. 

Below are a number of the more prominent “blacklisting” facilities instituted by the various 
companies as mentioned. 
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3.3.1 Eskom 

3.3.1.1 Introduction 

Since the early part of 1999, Eskom has addressed the maintenance of high standards of 
performance and ethical behaviour by their suppliers, contractors and service providers by 
implementing a company directive specifically dealing with suspending suppliers from their 
supplier lists. As part of its user management process, the directive covers internal action taken by 
Eskom when it deems it necessary to stop doing business with a supplier due to certain 
misconduct. The various misconducts are listed in an annexure to the directive. 

To ensure fairness and transparency, a supplier that is in danger of being suspended from Eskom’s 
supplier lists is invited to present evidence of its innocence or mitigating factors which must be 
considered before a decision on suspension is taken. This process is not followed where normal 
contract management processes will suffice to correct problems with performance in terms of 
individual contracts, and is only instituted when a supplier is deemed guilty of misconduct. 

3.3.1.2 Principles 

The directive is grounded on a number of important principles, namely: 

! Any supplier alleged to have committed an act of misconduct is afforded a proper 
opportunity to state its case and defend itself; 

! If a supplier refuses to attend a hearing despite having been given adequate notice, the 
hearing will proceed without the supplier since the process is an internal one; 

! During the proceedings, the supplier has the right to present evidence; 

! A supplier who does not accept the corrective action taken against it may appeal to higher 
authority as set out in the directive; and 

! A single person (the presenter) conducts the formal hearing. Committees are not 
permissible. The presenter has the sole responsibility for deciding upon the terms of 
suspension. 

In terms of the procedure, a supplier may appeal to the Chairman of the Tender Board and he/she 
may decide to either reject the appeal or implement an appeal process which entails a new 
hearing. 
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3.3.1.3 Sanctions 

In respect of the procedure, a supplier may be: 

! Reprimanded and corrective action stipulated; 

! Suspended from Eskom’s supplier lists for a period of up to one year; or 

! Suspended from Eskom’s supplier lists for a period not exceeding 5 years. Any other 
supplier/company that has common directors with this suspended supplier, may be 
suspended as well. 

Eskom does not maintain a so-called database of suspended suppliers, but the supplier 
management function updates the procurement system accordingly. 

3.3.2 Telkom 

Telkom addresses the issue of suppliers acting fraudulently, illegally or in bad faith in their code 
of business conduct. In this regard, Telkom’s code of business conduct states the following: 

“Bribes and Irregular Offers 
Telkom's policy on bribery and irregular offers which serves as a precondition to accepting a 
contract, is summarised as follows: 

Should a tenderer, bidder or contractor have, in the opinion of Telkom, acted fraudulently, 
illegally, in bad faith or in any improper manner, with regard to a contract or tender, then 
Telkom may, in its sole discretion:  

! Ignore any tenders without advising the tenderer thereof  

! Cancel the contract without prejudice to any legal rights Telkom may have  

Telkom is committed to the highest standards of integrity and any employee transgressing the 
principles embodied in the Employee Code of Conduct will be treated in accordance with the 
company's Disciplinary Code. Should any supplier disregard these guidelines or conduct affairs 
in a way that transgresses Telkom's Code of Business Conduct, this could seriously impair future 
business relations between Telkom and such suppliers”. 

Telkom does not have a database of blacklisted suppliers. 
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3.3.3 Banking Council of South Africa 

The Banking Council of South Africa has implemented a Register of Employees Dismissed 
(RED) for all member banks, which is in essence a blacklisting facility of employees who have 
been dismissed for dishonesty related offences. All employees of member banks who have been 
dismissed for dishonesty related offences are registered on the RED and prospective new 
appointments within the member banks are checked against this system to ensure that an 
employee dismissed at one bank does not get appointed at another. The final decision in this 
regard still rests with the member bank who wishes to appoint. 

An actual database of these employees is kept, but is only accessible by member banks. The 
reason for this, the PSC was informed, is to minimise the risk of possible litigation in respect of 
the rights of those persons entered onto the database. 

The database contains restricted information on the dismissed employee, namely: 

! Name and surname; 

! Identity number; 

! Listing bank; 

! Date of dismissal; 

! Indication if appeal process is in process; and 

! Audit trail of enquiries. 

The database does not carry detail regarding the offence committed by the dismissed employee. 
This detail can be obtained either from the dismissed employee himself/herself or from the listing 
bank. 

3.4 Existing mechanisms – South African Public Sector 

3.4.1 State Tender Board 

The State Tender Board Act 86 of 1968 (as amended) and subsequent regulation (Government 
Gazette Notice R1237 published in Government Gazette No.11382) published in terms of section 
13 of the said Act makes provision for the so-called blacklisting or restriction of persons. The 
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powers conferred upon the State Tender Board in terms of this regulation include imposing 
restrictions on persons who have “promised, offered or given a bribe, or has acted in respect 
thereof in a fraudulent manner or in bad faith or in any other improper manner”. The restriction 
referred to means that no offer/tender from the person concerned “should be considered during 
such period as the Board may stipulate”, this period being the restriction. The same regulation 
requires the State Tender Board to inform all other Government departments and to request them 
to take similar steps. 

Discussions held with the State Tender Board further indicated that this aspect is also covered in 
the State Tender Board General Conditions and Procedures (ST36) paragraphs 46 and 47 and 
User Manual (ST37) chapter 11. According to an official of the State Tender Board, the issue of 
restrictions is applied by the State Tender Board and restricted suppliers are listed in Annexure F 
to ST37.  

This list is constantly updated and circulated to the various Government departments. This was 
confirmed by most of the departments interviewed, however, there were some who indicated that 
they did not receive updated lists. The latest circular regarding restriction is available on the 
website www.finance.gov.za. The said official indicated that the updated restricted supplier list 
(Annexure F) is not on the website. 

In respect of the restrictions imposed by the State Tender Board on suppliers, no centralized 
database currently exists which can be accessed by the various state departments/bodies. Reliance 
is presently placed on Annexure F to ST37, and this is not proving very effective. 

During consultations held with the various National Departments, the Commission was informed 
that the State Tender Board is to be re-organised and will in future have a different role to the one 
it presently fulfills. The Commission was also informed that procurement is to be decentralized to 
the various departments and that the State Tender Board could possibly play the role of a policy 
making body. 

3.4.2 Provincial Tender Boards 

The various Provincial Tender Boards established in terms of the Provincial Tender Board Act, 
Act 2 of 1994, and their general conditions and procedures all appear to follow those as set out in 
the State Tender Board. 
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3.4.3 National and Provincial Departments 

A total of 18 National Departments and 17 Provincial Departments were consulted. From these 
consultations, it is evident that blacklisting for Government departments is deemed to reside with 
the State Tender Board. Except for the South African Revenue Service, no other department has 
specific policies or directives dealing with the blacklisting of suppliers. In this regard, the 
Commission was referred to the State Tender Board. 

Most departments, both National and Provincial, indicated that the State Tender Board is going to 
be abolished during March 2002 and that each department would be given the power to perform 
their own procurement function. 

A Director in the National Department of Communications informed the PSC that there are three 
National Departments that do not fall under the State Tender Board and that these departments are 
in the process of drafting their own procurement policies and procedures. These Departments are 
as follows: 

! Department of Forestry and Water Affairs; 

! Department of Communications; and 

! Department of Trade and Industry. 

3.4.4 South African Revenue Service 

Consultations with the South African Revenue Service (SARS) indicated that restrictions are also 
applied by the SARS Tender Board as provided for in the Constitution of the South African 
Revenue Service Procurement Structures effective from 1 November 1999. Section 110, 
“Remedies in the case of bribes”, of the said Constitution allows the SARS Tender Board to 
ignore a tender or in the case of a contractor, cancel the contract without prejudice to any other 
remedies, should the SARS Tender Board be of the opinion that a tenderer or contractor “has or 
has caused to be promised, offered or given to an officer, employee or any other person any bribe, 
commission, gift, loan, advantage or any other consideration whatsoever”. The same paragraph 
includes issues of conflicts of interest, acting fraudulently or in bad faith, or in any improper 
manner. Section 111, “Restriction from tendering” allows the SARS Tender Board to impose 
restrictions on tenderers and to inform “any other purchasing authority on which it may decide 
and all Government departments of any resolution relative to such restriction …… and request 
such authorities and departments to take similar steps”. 
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Once again, SARS does not specifically have a database onto which restricted suppliers are 
captured. 

3.5 Legal requirements 

3.5.1 General 

The expose detailed hereunder is based fundamentally on an extensive legal opinion obtained 
from Legal Counsel. The matters raised hereunder were identified in consultation with Counsel as 
the issues that fundamentally impact on the decision to be taken if it is decided to implement the 
envisaged blacklisting facility. 

3.5.2 The common law 

The common law not only protects the personality rights of individuals but also that of legal 
entities. It is therefore evident that not only the individual, but also legal entities, can rely on the 
protection afforded to it by law against any infringement of its rights. The two personality rights 
that can potentially be infringed with the creation of a blacklisting databank are the rights to 
privacy and also the right to dignity or good name (dignitas/fama). 

In common law, the keeping of a public databank is justified by the public importance thereof, ie 
that the information kept on the databank is reasonably required for the benefit of the community 
at large. The keeping of the public databank will have to be justified on the basis that it is 
necessary for the efficient functioning of the State administration and State planning. 

It should be noted that the right to privacy and/or the protection of dignitas/fama of an individual 
or legal entity, can never be absolute. The contrary is however also true – the State will never be 
afforded an absolute right to collate private data. 

The position set out above preceded the coming into operation of the Constitution (Act 108 of 
1996). 

Section 32(1)(a) of the 1996 Constitution provides for access to information held by the State and 
creates the fundamental right for an individual to require the State to disclose to such individual 
all information held in respect of such individual. The latter should however be able to show that 
he needs access to such information in order to protect and/or exercise one or more of his rights. 
The Promotion of Access to Information Act, No 2 of 2000 is of relevance here and will be 
discussed separately below. 



 

 
Public Service Commission 
Report on Blacklisting       
 
       

Page 16 of 48

The right of access to information on the one hand and the right to privacy protected in Section 14 
of the Constitution, places an onerous duty on the Government to have proper regard to the 
individual’s rights. It would appear that the collation of private information of an individual 
would prima facie infringe the individual’s rights to privacy protected by the Constitution. In this 
regard, Government may very well be called upon to show that such infringement is justifiable in 
terms of the limitation clause contained in Section 36 of the Constitution requiring the 
infringement to be “…reasonable and justifiable in an open an democratic society based on 
human dignity, equality and freedom…” The said limitation clause is in keeping with the common 
law principles set out above, ie that the infringement must be justifiable on the grounds that it is 
necessary for the proper and effective administration of the country. 

The common law protects the identity of an individual or legal entity and sanctions the 
infringement thereof through the utilisation of false, misleading or incorrect information relating 
to the individual or legal entity concerned. The aggrieved party can recover damages from the 
party causing damage to his personality interest. The utilisation of false information infringes on 
aspects of the individual’s dignitas/fama which can in turn result in the individual seeking civil 
recourse. 

Civil (delictual) liability would however only arise if the legally protected interest of privacy and 
identity have wrongfully been infringed. In other words, it must be established that these rights 
were in the first instance violated and in the second instance that such violation was unreasonable 
or occurred against the boni mores (good morals) of society. 

The collection or storage of personal information prima facie constitutes a wrongful interference 
with the right to privacy. As a result, the subsequent utilisation of such information and 
communication thereof to third parties would also be wrongful and unlawful. It is evident that the 
processing or communication of misleading or false information infringes on the identity interests 
of the individual and is consequently also wrongful and unlawful. 

It goes without saying that Government would have to take the necessary care in order to ensure 
that the information collated on the databank is accurate, not misleading or false. 

Various grounds for justification exist making a prima facie infringement of identity or privacy of 
an individual or legal entity justified. Two potential grounds for justification are: 

! Consent; and 
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! Statutory or official authority. 

These will be discussed separately below. 

3.5.2.1 Consent 

It is unlikely that a party who has defaulted by way of illegal and/or unethical and/or corrupt 
conduct will concede to such information being put on a databank after the event. 

However, Government may consider entering into a contract with service providers in advance, 
requiring them to consent to specific information being placed in a databank. In this regard a 
contractor may consent to his particulars to be put on a databank to be disseminated to all 
Government departments in the case of such contracting party defaulting in terms of the contract 
and/or in the case of such contracting party becoming involved in illegal activities. 

Such consent will however have to comply with the common law principles established for lawful 
consent, ie: 

! Government will have to show that it is in the interest of effective governance and in the 
public interest to cause such information to be collated and disseminated to other 
Government departments. 

Government may consequently be well advised to identify and define the purpose of the 
databank to act as a guideline for the determination of whether the interest protected, is 
justified; 

! In terms of the common law, the data must be kept confidential. The dissemination and 
communication of such information to other parties will therefore only be justified if it 
occurs in keeping with the underlying purpose of the databank. 

In this regard an individual’s right to access to information kept by the State again becomes 
relevant. Although it would appear that our courts have not yet been called upon to reflect 
on this issue, the possibility cannot be excluded that the State would be entitled to refuse 
access to outsiders on fishing expeditions, as well as access to private information of other 
individuals and/or legal entities. 
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The relevant individual and entity may however be entitled to information pertaining to that 
individual and/or entity in terms of the provisions of the Constitution as well as the 
Promotion of Access to Information Act, as discussed later. 

It will however have to be shown that there is need for such information for purposes of the 
protection or exercise of one or other of the rights of such individual or legal entity; 

! It must furthermore be established that the actions of Government were executed in a 
reasonable manner. This question will be considered against the background of various 
factors, including the type of information collated, the extent thereof and reasonable 
necessity for such collation. It must therefore be established that there is a connection 
between the purpose of the collation and the nature of information collated. It is evident 
that no more information must be collated than what is necessary for the intended purpose; 

! The data contained in the databank must not be outdated. By implication, the data may not 
be kept for a period longer than what is required for purposes of affording the necessary 
protection to the State; and 

! All information contained on the databank must have been obtained lawfully. 

3.5.2.2 Statutory authority 

This entails the passing of legislation that would allow the Government to keep a database as 
contemplated. The keeping of such databank based on statutory authority will only be justified if 
it falls within the ambit of the limitation clause in section 36 of the Constitution. 

The following legal requirements for such databank will have to be met: 

! The keeping of the databank must be specifically authorised by the relevant statute; 

! The data can only be collated and kept for the purpose defined by the specific statute; 

! The protection of the public interest must be affected in a reasonable way. This implies that 
such information must be reasonably necessary and in compliance with the statutory 
purpose of the databank; 

! The data may not be kept for a period longer than is necessary for its utilisation; and 

! No data obtained unlawfully can form part of the databank. 
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In the event of the State keeping a databank without complying with the principles of statutory 
authority or legal consent as set out above, the individual or legal entity whose privacy or identity 
is infringed, may utilise the following remedies against the State: 

! An interdict may be sought preventing the collation and dissemination of private 
information pertaining to the said individual or legal entity; 

! An action for damages based on an infringement of the individual’s fama/dignitas may be 
instituted against the State; and  

! Action to recover damages caused by the collation or dissemination of information. 

Although there is no legal clarity whether culpability will be a requirement for the successful 
institution of an action against the State, a number of authoritative writers contend that the State 
will be held vicariously liable. This implies that the individual or legal entity suing the State will 
not be required to show that the State had any intention or that it was negligent. 

The reason behind this principle is that the infringement of an individual’s privacy and identity is 
so serious and the potential prejudice of such magnitude, that the State should be held vicariously 
liable. 

3.5.3 The Promotion of Access to Information Act, No 2 of 2000 

3.5.3.1 Application of the Act 

The relevance of the Promotion of Access to Information Act, No 2 of 2000, lies in the fact that 
the Act entitles persons or entities to access to information held by the State. This may include 
access to information that is in the public domain, but also includes information that is not in the 
public domain to which an individual/entity claims access. 

The Act is applicable to information held by a public body. A public body is defined in section 1 
of the Act and encompasses the State in its widest sense, even including other functionaries or 
institutions exercising certain public powers or functions, including statutory bodies such as 
Transnet and Eskom. 

Section 3(a) of the Act stipulates that it applies to a “record” of a public body. In this regard it is 
important to note that: 

! “Record” is very widely defined; 
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! It is irrelevant who created the record; 

! If such record is in the possession or under control of the public body or an agent of the 
public body, the Act allows access to such record; and 

! It is irrelevant when the record came into existence. To this extent, the Act affects records 
already in existence at the time of the commencement of the Act. 

It is evident from the pre-amble to the Act that the right of access to information held by a public 
body is not absolute. The preamble determines that “the right of access to any information held by 
a public or private body may be limited to the extent that the limitations are reasonable and 
justifiable in an open and democratic society based on human dignity, equality and freedom as 
contemplated in Section 36 of the Constitution.” 

The State could therefore in the first instance refuse access to the information held by it on the 
basis that such refusal would be reasonable and justifiable. The State will however have to show 
that the limitation is justified. 

As set out above, the Act incorporates in its preamble the provisions of section 32(1)(a) of the 
Constitution. The said section only provides for a person or entity’s right to access to such 
information to the extent that it is required for the exercise or protection of any rights. The State 
will therefore also be entitled to refuse access to information sought by a person or entity if it 
cannot be shown that such information is required for the exercise of protection or any rights. 

3.5.3.2 Onus of proof 

The next question that arises is which of the parties bears the onus of proof to show that the 
information is reasonably required (the Applicant), or is not reasonably required (the State). 
According to Counsel, it would appear that the courts are likely to place the onus on the State. 
The State will consequently have to show that the information is not reasonably required for the 
exercise or protection of the right. This opinion is based on the fact that the person seeking access 
to the information would possibly not be able to indicate why he seeks such information in the 
absence of such information being available to him. 

3.5.3.3 Right of refusal 

Section 9(b)(ii) of the Promotion of Access to Information Act requires the balancing of the right 
to information with any other right, including the rights in the Bill of Rights in chapter 2 of the 



 

 
Public Service Commission 
Report on Blacklisting       
 
       

Page 21 of 48

Constitution. The right to access to information should therefore be balanced with other rights 
including, but not limited to, the right to privacy, commercial confidentiality and effective, 
efficient and good governance. 

Further statutory grounds for the refusal of access to the information held by a public body are 
created in the Act. Section 11(1)(a) would entitle the public body to refuse access to the 
information if the requestor has not complied with the procedural requirements in the Act. 
Section 11(1)(b) further allows the public body to refuse access to information on the grounds set 
out in the Act. Two types of refusal is possible, ie: 

! Mandatory refusal; or 

! Discretionary refusal. 

The mandatory grounds for refusal are the following: 

! The disclosure would involve “ the unreasonable disclosure of personal information about 
a third party, including a deceased individual”. It should however be noted that the 
heading of section 35 refers to the protection of the privacy of a third party “who is a 
natural person.” The protection of third parties is therefore only afforded to natural persons 
and not legal entities. According to Counsel, it is unclear why the section only pertains to 
natural persons and not legal entities. 

Counsel is of the view that the exercise by the State of its powers in this regard would 
require the public body to consider the right of access to the information by the requestor 
on the one hand, against the prejudice to the third party, should such information be 
disclosed. If the prejudice to the third party outweighs the interest of the requestor, Counsel 
is of the view that the disclosure of such information would be unreasonable; 

! Information held by the South African Revenue Services for the purposes of enforcing 
legislation concerning the collection of revenue as defined in section 1 of the Revenue 
Services Act, No 34 of 1997, cannot be disclosed; and 

! In terms of Section 36 (1) of the Act, certain categories of commercial information of third 
parties must be refused if: 

! If contains trade secrets of a third party; 
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! Financial, scientific or technical information likely to cause harm to the commercial 
or financial interests of the third party; and 

! Information supplied in confidence by a third party, the disclosure of which could 
reasonably be expected: 

(a) To put that third party at a disadvantage in contractual or other negotiations; or 

(b) To prejudice that third party in commercial competition. 

Three exceptions to the above are listed in section 36(2) of the Act, to wit the disclosure of 
information: 

! Already publicly available; 

! About a third party who has consented to such disclosure in terms of the Act; and 

! About the results of any product or environmental testing or investigation which, if 
disclosed, would reveal a serious public safety or environmental risk. 

With specific reference to the intention to create a blacklisting database, Section 36 may become 
of particular relevance. This section puts specific restrictions on the disclosure of information of 
third parties to requestors. It however has a positive as well as negative side to it.  

On the one hand, it protects the State against being compelled to part with information of 
individuals or legal entities with whom it contracts that would prejudice or harm such party. To 
this extent, it therefore safeguards the contractual relationship between the State on the one hand 
and the contractor on the other. On the negative side however, it prevents the State from 
disclosing information to the requestor even if such information might be very valuable to the 
requestor. 

Particularly relevant in this regard is financial and commercial information of a third party. 
Arguably, this information could include information pertaining to a contractor of the State’s 
breach of a contract or his inability to fulfill certain functions/duties/obligations. If this 
information was to be disclosed to a requestor, it may well be argued that such disclosure would 
cause harm to the commercial or financial interests of the State’s contractor and that the 
disclosure of such information must be refused. 
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It is furthermore conceivable that the public body may become aware of certain facts disclosed by 
a third party in confidence which would fall within the ambit of section 36(1)(c) of the Act, for 
example the failure of a third party to comply with his contractual obligations in a previous 
obligation towards a State department. The disclosure of such facts to a requestor may well be to 
the disadvantage or prejudice of such third party. Such disadvantage may even be more pertinent 
if a contractor on behalf of the State engages the services of a sub-contractor.  

If the public body was to be in possession of negative information pertaining to such sub-
contractor, the State would not be in a position to disclose such information to its own contractor, 
which contractor could in turn take the necessary steps to prevent prejudice to the said contractor 
and to the State in the final instance. Counsel is of the opinion that this anomaly constitutes a 
matter warranting the attention of the legislature. 

3.5.3.4 Breach of confidentiality 

Section 37(1)(a) of the Act prohibits the disclosure of information that would constitute a breach 
of duty of confidence owing to a third party in terms of an agreement. The State should therefore 
guard against contractual agreements with its contractors in terms of which certain information 
cannot be made available to other parties. Certain categories of information may however need 
this protection for the protection of either one or both parties, for example tender prices. 

3.5.3.5 Prohibition 

The disclosure of the following information is also prohibited by the terms of the Act: 

! Information that could reasonably be expected to endanger the life or physical safety of an 
individual; 

! The disclosure of a record falling within the ambit of section 60(14) of the Criminal 
Procedure Act, No 51 of 1977, dealing with access to a police docket for purposes of a bail 
application preceding an accused person’s trial; 

! The disclosure of privileged information; and 

! The disclosure of information about research if such disclosure would lead to serious 
disadvantage to a third party or to a person that will be carrying out research on behalf of 
the third party or subject matter of the research. 
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There are also certain discretionary bars against disclosure that are set out below: 

! Section 37(1)(b) deals with the position of informers to the State on whose information the 
State relies for effective governance; 

! Section 38(b) of the Act relates to the protection of information creating a security risk to 
specified property or systems, methods or plans; 

! Section 39(1)(b) protects information that was traditionally regarded as privileged by our 
common law and relates to the State’s fight against crime in general; 

! Section 41(1) authorises a request for access to information to be denied if it relates to the 
safety and security of the Republic and protection of the Republic’s international relations 
or if it pertains to confidential communications between States; 

! Section 42(1) pertains to information that, if disclosed, would materially jeopardise the 
economic and financial welfare of the country and Government’s ability to manage the 
economy effectively in the best interests of the Republic; 

! Sections 43(3)(a), (b) and (c) are similar to the provisions of section 36(1)(a), (b) and (c) 
that relate to information of the State; 

! Section 43(3)(d) is aimed at protecting copyright; 

! Section 43(2) provides for a refusal of access to a record about research being carried out 
by a public body; 

! Section 44(1) protects the deliberation process of a public body in the exercise of its powers 
or the performance of its duties imposed by law; 

! In terms of section 44(2) of the Act, the State may refuse access to a record if the disclosure 
would jeopardise the effectiveness of a testing, examining of auditing procedure or method 
used by a public body. The State may also refuse to disclose “evaluative material” if such 
disclosure would breach an express or implied promise: 

! To the person that has supplied the material; and 

! If a promise was given to such person who supplied the information that the material 
and/or the person’s identity would be held in confidence. 
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It is not clear whether the evaluative material needs to have been gathered and 
prepared by the public body itself or whether it also relates to such evaluation having 
being done by a third party. A typical example in point is the result of a polygraph 
test in respect of applications for appointment in the public sector. 

According to the wording of the Act, it would appear that the State may not refuse 
access to such evaluative material to a person to whom such material relates. 

Reservations were expressed whether the discretionary disclosure of such 
information about the requestor himself or herself would be constitutional, since such 
material is of a very personal and private nature and that because of the promise of 
confidentiality, the breach by the State of such promise by disclosing such 
information to a third party, (albeit discretionary) may well be a breach of contract or 
at the very least an unjustified infringement of the person’s right to privacy. 

Section 44(2) is qualified to the extent that the public body may not refuse access to 
information that needs to be supplied in terms of section 5 of the Promotion of 
Administrative Justice Act, ie reasons for action that adversely and materially affects 
a person’s rights. 

! The last category of discretionary disclosures is contained in section 45 of the Act and 
allows the State to refuse access to a requested record if such record is “manifestly frivolous 
or vexatatious”, or the work involved in processing the request will substantially and 
unreasonably divert the resources of the public body. 

3.5.3.6 Administrative compliance 

There are also other matters in the Act that are of relevance to the creation of a blacklisting 
databank. Section 14 of the Act provides for a body to keep a manual on its functions and an 
index of its records. In the case of an existing body, such manual and index should be compiled 
by the “information officer” of the said public body within six months of the coming into 
operation of section 14 if the public body already exists at the time of the commencement of this 
section, or if such public body comes into existence after the commencement of the sub-section, 
within six months after the coming into existence of such public body. 

The Minister of Justice can only exempt a public body from compliance if “security, 
administrative or financial reasons” require such exemption. 
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Some of the detail that is to be set out in the manual and index are far-reaching and would place 
an onerous duty on the public body concerned. For example, section 14(1)(d) requires the manual 
and/or index to contain “sufficient detail to facilitate the request for access to a record of the 
body, a description of the subjects on which the body holds records and the categories of records 
held on each subject”. The State therefore needs to be cautious about its description of the 
subjects and categories of records held on each subject and must ensure that it publishes in its 
index a complete record of all subjects and all categories of records held on each subject. 

Section 14(1)(e) provides for an update of the index on an annual basis. 

Section 14(1)(f) to (i) are even more far-reaching, requiring the public body to keep a record of 
the nature of the services such public body renders, the procedure by which a person other than a 
public body can influence the policy formulation process and the exercise of powers or the 
performance of duties of such public body, a description of the remedies available to a person in 
respect of an act or failure to act by the public body and lastly, all other information “as may be 
prescribed”. 

Although section 14 has not been put into operation yet it would, if put into operation, place an 
onerous duty on the public body to continuously keep an updated record of the nature of services 
required in section14 as set out above. 

Section15 of the Act makes provision for an information officer of the public body to voluntary 
disclose certain categories of the record to the public and to automatically make it available by 
submitting a description of such record to the Minister. The Minister is then in terms of section 
15(2) duty-bound to publish the list of categories of records that is automatically available. 

Sections 17 to 32 deal with procedural aspects regarding the right of access to information. 

Section 47 to 49 allow for a third party to make representations to the public body in respect of a 
specific request as to whether such request falls within the ambit of section 46 and thus qualifies 
for mandatory disclosure. Such third party has a right to elect whether or not to give written 
consent to such disclosure or make representations as to why the request should be refused. 

Section 49 provides for the information officer to make his decision known even in the absence of 
a third party having received necessary notification of the request for access to such information. 
The information officer must make his decision known, supplying the third party with adequate 
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reasons for granting a request for access, and further inviting the third party to lodge an internal 
appeal or an application to court against his decision. 

3.5.3.7 Appeals 

Sections 74 to 82 deal with appeals against decisions by the information officer. The decision of 
the information officer can be “reviewed” either by way of an internal appeal or by way of an 
application to court. An internal appeal must be lodged within 60 days. Notification to third 
parties or other interested parties is provided for. The relevant authority must decide an appeal as 
soon as reasonably possible but in any event within 30 days after receipt of such appeal by the 
information officer of the public body concerned. The decision of the relevant authority must be 
made known to the appellant and other interested parties and must be accompanied by reasons for 
the decision. The decision on the internal appeal may be further reviewed by way of an 
application to a High Court within certain time periods. 

Section 80 of the Act provides for the Court hearing an application (or an appeal against the 
decision on the application) to have insight into any record of a public body. The public body will 
therefore not be entitled to refuse a High Court access to such record. The Court in turn has the 
discretion whether or not to disclose such record to any person, including any of the parties to the 
proceedings other than the public body concerned. 

3.5.3.8 Correction of information 

Section 88 of the Act provides for a public body to take reasonable steps to establish adequate and 
appropriate internal measures providing for the correction of personal information in a record 
until such time as legislation is promulgated providing for such correction. 

According to Counsel, the section not only places a duty on a public body to correct incorrect 
information once such information becomes available to the public body, but the public body will 
also have to take pro-active steps to ensure the information gathered and stored in its records is 
indeed correct. 

Section 89 stipulates that no person will be “criminally or civilly liable for anything done in good 
faith in the exercise or performance or purported exercise or performance of any power or duty in 
terms of this Act”. 
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It is evident that the Act places a duty of care on a person exercising or performing any power or 
duty in terms of the Act. The use of the words “good faith” in the exercise of a power or duty, 
according to Counsel, implies liability in instances were the official concerned acts mala fide. 

Section 90 creates certain offences where a person “with intent to deny a right of access in terms 
of this Act” destroys, damages or alters the record, conceals a record, or falsifies a record or makes 
a false record. 

In conclusion, it would appear that the Act places an onerous duty on a public body and 
particularly more so on the information officer of such public body to: 

! Keep proper records; 

! Keep a proper index of such records; 

! Keep a manual on the functions of the said body; 

! Seriously consider and entertain a request to access to information; 

! Properly exercise a discretion whether or not to allow access to such record; 

! Ensure that such record does not exist or cannot be found when access to such record is 
denied on that basis; 

! Timeously and within the time limitations specified in the Act respond to such request or to 
refer it to a different public body if applicable; 

! To ensure that the records kept are accurate and if not, that it provides for workable 
mechanisms to rectify any inaccurate records; and  

! Ensure that it complies with its reporting obligations to inter alia the Human Rights 
Commission as set out in the Act. 

The government would be well advised to ensure that the information officer concerned is au fait 
with the provisions of the Act and that delegated personnel working under his/her auspices, are 
similarly well informed of the provisions of the Act. 

In theory, the State could request its agent to assist in complying with the request for access to 
information. It is however, the information officer in the final instance who remains duty bound to 
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comply with the provisions of the Act. Such information officer will not be able to hide behind his 
or her agent. Ultimately, the public body will be held accountable for the incorrect exercise or 
performance of any power or duty in terms of the Act. 

3.5.3.9 Regulations 

Two sets of regulations have been published pursuant to Section 92 of the Act, ie Regulation 
R223 dated 9 March 2001 and Regulation R187 dated 15 February 2002. The latter regulation 
repealed regulation R223 in its totality. Chapter 2 of the Regulations (Regulation R.187) deals 
with the availability of the manual of public bodies. It places a duty on a public body to compile a 
manual of its structure and functions and contact particulars as well as a description of the 
procedure to obtain access to such record and of the subject matters on which the public body 
holds records and the categories of records on each subject. Such manual must be kept in three of 
the official languages. The said manual is to be made available to: 

! Every place of legal deposit as defined in Section 6 of the Legal Deposit Act, No.54 of 
1997; 

! The Human Rights Commission; and 

! Every office of the said public body. 

Section 6 of the Legal Deposit Act provides for certain libraries to be regarded as places of legal 
deposit. In addition to the duty on a public body to make available its manual to the aforesaid 
entities, the public body is also duty-bound to publish the manual in three official languages in the 
Government Gazette. Furthermore, the public body must make available its manual on its website 
if such website exists. 

In terms of Regulation 5, the Human Rights Commission as well as the Head of every office of 
the public body is duty bound to make available upon request for public inspection copies of the 
manual in all official languages available. No fee may be charged in respect of such public 
inspection unless such manual is made available in a manner other than that contemplated in the 
Regulations. 

3.5.3.10 Legal overview 

The Public Service Commission has set out above the criteria for legislation of this nature 
regarding a blacklisting databank to be valid. The first and foremost criterium that needs to be 
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complied with is that data may only be kept for one or more specified lawful purpose. Section 14 
of the Act dealing with requirements of a manual on the functions of a public body and the index 
of records kept by such body, prescribes the information that should be contained in these records. 
It does however not provide for such manual or index to set out the underlying legal purpose for 
the keeping of such record. 

Similarly the Human Rights Commission guide provided for in Section 10 of the Act provides for 
the objects for the Act to be set out in the guide. It does, however, not provide for the guide to set 
out the purpose or the gathering of a specific category of information. According to Counsel, there 
is no doubt that a public body keeping a record containing certain personal information may be 
challenged on the justifiability of the keeping of such record. If the public body cannot advance a 
lawful purpose for the keeping of such record, our courts will not condone such record keeping. 
The State will therefore be will advised to define in the database the purpose(s) of such database. 
Counsel is of the opinion that the Act warrants the attention of the Legislature to reconsider 
whether section 14 should not oblige the public body to set out the purpose for the keeping of the 
database in its manual. 

Old data kept for a specific lawful purpose: 

! Must be casually connected to the purpose for which it is being kept and be necessary to 
fulfill that purpose; 

! May not be used or communicated in a manner which is in conflict with the purpose for 
which it is kept; and 

! May not be kept or used for a periods longer than what is necessary to fulfill that purpose. 

The first two requirements set out above seem to be protected in Section 9(b) of the Act. As far as 
the third criterium is concerned, ie the time period for which the record may be kept, the Act 
simply provides for a minimum period of preservation of the record but not for a maximum 
period. Counsel is of the opinion that the Act should provide for such maximum period. The 
public body is, regardless of the Legislature’s failure to stipulate such maximum period, duty 
bound to constantly review its records and to remove from such records information that is no 
longer necessary to achieve the purpose of the databank, for example information pertaining to 
contractors that no longer exist and/or information that is no longer accurate, for example 
information pertaining to suspected criminal actions of contractors that have subsequently been 
found not guilty in a criminal court. 
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All data kept on record must be: 

! True; 

! Not misleading; and 

! Lawfully obtained. 

Although these principles speak for themselves and need not be incorporated into the statute book, 
it is necessary to consider the consequences flowing from a non-compliance with any of the 
aforesaid criteria and the mechanisms created by the Act to remedy such non-compliance. 

The person or entity to whom such information relates is entitled to: 

! Be informed of the existence of such data pertaining to himself/herself/itself; 

! Be informed of the purpose for which such data is kept; 

! Access to such information; 

! Be informed to whom data pertaining to that individual or legal entity has been 
communicated; 

! Cause misleading data to be rectified; and 

! Have incorrect and outdated data or data unlawfully obtained or data not reasonably 
required for the purpose of the data medium, scrapped or struck out. 

It would therefore appear that the Act provides for the first, third and fourth requirements set out 
above. 

Section 88 of the Act in very non-specific terms provides that a public body that has not made any 
provision for the correction of personal information in a record of such body “must take 
reasonable steps to establish adequate and appropriate internal measures providing for such 
correction until legislation providing for such correction takes effect”. 

The public body would be well advised to actively provide for mechanisms for the correction of 
personal information allowing an aggrieved subject to be able to make representations with a view 
to correcting incorrect personal information. The public body will be duty bound to convey to a 
data subject, in respect of which it holds information, what steps such data subject can take to 
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correct any incorrect information held. The Act does not provide for the striking out or scrapping 
of incorrect, outdated, illegally obtained data or data that has not been obtained for the purpose of 
the data medium. To this extent, the Act should provide for a failure to comply with these 
principles to be remedied by the striking out of such information from the databank. 

If not, the Act fails to sufficiently protect the fundamental rights of the individual concerned in 
cases where such data should not be kept by the data medium in the first place. Consequently, 
section 88 should be expanded to also provide, not only for the correction of incorrect 
information, but also for the striking out of information of the nature set out above. Until such 
time as legislation has been put in place in this regard, a public body will be well advised to 
provide in its data medium for mechanisms through which a data subject feeling aggrieved may 
apply to have data struck out from the databank. 

The keeping of incorrect information pertaining to a data subject as well as information that is 
untrue, was unlawfully obtained, is outdated or is not in keeping with the purpose of the databank 
cannot be justified, not even in terms of the limitation clause contained in the Constitution. The 
keeping of such data will infringe on the individual’s fundamental rights and in particular the right 
to privacy contained in the Constitution and would therefore be deserving of the sanction of the 
law. 

The Promotion of Access to Information Act does not comply with the principles of data 
protection afforded to a data subject by the Constitution and our common law. Consequently the 
following are recommended: 

! The Act should be revised to comply with the these requirements; and 

! A public body keeping a databank will be well advised to pro-actively take steps to comply 
with these requirements. 

3.5.4 The Promotion of Administrative Justice Act, No.3 of 2000 

Administrative action is defined in Section 1 of the Act. Section 1(i)(hh) excludes from 
administrative action a decision taken in terms of the provisions of the Promotion of Access to 
Information Act, No.2 of 2000. The effect of this is to immunise decisions under the Access to 
Information Act from review under the Administrative Justice Act and to furthermore exempt all 
decisions of information officers from the procedural requirements of the Administrative Justice 
Act. It is clear that the intention of Legislature was to provide for access to information and the 
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review of such decisions within the scope and ambit of the Promotion of Access to Information 
Act. 

A reading of the Act indicates an intention to comply with the principles of just administrative 
action. The possibility however cannot be excluded that an individual affected by the exercise of a 
discretion in terms of the Promotion of Access to Information Act, may argue that he was not 
afforded just administrative action in the exercise of such discretion. 

Such a decision may thus well be taken on review in order to have it set aside. Public bodies are, 
or should at least be, au fait with the principle of exercising a discretion in compliance with the 
principles of just administrative action. Decisions taken in terms of the Promotion of Access to 
Information Act should in the normal course not offend the principle of just administrative action. 
It would be for the requestor of information to raise an infringement of its right to just 
administrative action which right, if prima facie infringed, may be so infringed if such 
infringement is reasonable and justifiable. As long as the public body exercises its discretion in 
terms of the provisions of the Promotion of Access to Information Act, legal counsel is not overly 
concerned about possible infringements of a person’s right to just administrative action. 

3.5.5 The State Tender Board Act No. 86 of 1968 

The first issue that deserves consideration is whether the exercise of the powers of the State 
Tender Board and Regional Tender Boards amount to administrative action that is subject to the 
fundamental rights protection of Chapter 2 of the Constitution as well as the Promotion of 
Administrative Justice Act, No.3 of 2000. 

Section 33(3) of the Constitution places a duty on the State to enact national legislation to give 
effect to the right to just administrative action within the specific time frame. This legislation was 
enacted by way of the Promotion of Administrative Justice Act that came into operation on 29 
November 2000. 

Section 33(1) of the Constitution provides for “administrative action that is lawful, reasonable 
and procedurally fair”. Section 33(2) furthermore allows for everyone whose rights have been 
adversely affected by administrative action to be given written reasons for such action. 

“Administrative action” is therefore to be defined as least as widely as it is provided for in the 
Constitution. The true test is not so much who the functionary is that exercises the discretion, but 
rather what the function is that is performed. In a recent Constitutional Court case it was inter alia 
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decided that “(t)he focus of the enquiry as to whether the conduct is “administrative action” is 
not on the arm of Government to which the relevant actor belongs, but on the nature of the power 
he or she is exercising.” From various decided cases it is evident that the exercise of its powers by 
the State Tender Board and/or Regional Tender Boards constitute administrative action as 
envisaged in the Constitution and the Promotion of Administrative Justice Act. The Tender 
Boards are thus duty bound to protect the person or entity’s right to just administrative action. 

Some portions of the Act and particularly some portions of Section 4, would not withstand the test 
of constitutional justifiability. This opinion is based on the facts set out below. 

Section 4(1)(b) provides for the State Tender Board to invite tenders and determine same in a 
manner it may deem fit and furthermore to determine the manner in and the conditions subject to 
which such offers shall be made. All these requirements/provisions/conditions determined by the 
State Tender Board will have to pass the constitutional test of Sections 33(1) of the Constitution, 
ie it should be “lawful, reasonable and procedurally fair.” Whether the requirements of the Board 
comply with these prerequisites will be dependent on the nature of the requirements set by the 
Board. 

Section 4(1)(d) of the Act allows the State Tender Board to “without giving reasons therefore, 
accept or reject any offer for the conclusion of an agreement referred to in paragraph (a)” 
Counsel is of the opinion that rejection of any offer without giving reasons therefore is in direct 
conflict with the provisions of section 33(2) of the Constitution providing for everyone whose 
rights have been adversely affected by administrative action, to be given written reason for such 
decision. Counsel holds the view that section 4(1)(d) is likely to be declared unconstitutional and 
that it cannot be justified in terms of the limitation clause of the Constitution, ie section 36. 

Section 4(1)(eA) entitles the State to resile from any agreement concluded under section 4 and to 
claim damages in appropriate instances. Counsel holds the view that should the State resile from 
any agreement, such action should be lawful, reasonable and procedurally fair and that 
furthermore the contractor would be entitled to reasons for the State’s resiliation. The only 
exception to this rule would be the case where the State relies on a term of the contract entered 
into between the State and the contractor that entitles it in specific circumstances to resile from the 
agreement, for example cancellation of the contract due to breach of any of the terms of the 
contract. 

Section 4(1)(h) empowers the Tender Board to exercise any powers conferred upon it by the 
Minister of Finance by regulation. Yet again, the powers conferred upon the Tender Board by the 
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Minister by way of regulation will have to be constitutionally tested against the requirements of 
Section 33 of the Constitution. 

It goes without saying that all the powers delegated to the Regional Tender Board by the State 
Tender Board, as well as by the Minister by way of regulation, need to be tested against the 
background of sections 33 of the Constitution. 

A number of regulations have been published in terms of Section 13 of the Act. They regulate a 
number of issues and inter alia, provide for a bar against the acceptance of any tender from a 
person or legal entity that falls within a certain category for a specified period of time, for 
example: 

! A tenderer who has failed to comply with any of the conditions of an agreement or who 
performs or has performed unsatisfactorily under an agreement; and 

! A tenderer who has promised, offered or given a bribe or has acted in respect thereof in a 
fraudulent manner or in bad faith or in any other improper manner. 

The aforesaid restrictions may also be made applicable to any other person, enterprise, partner, 
manager or director who wholly or partly exercises or exercised or may exercise control over the 
tenderer and with which entity or person the first mentioned tenderer is or was in the opinion of 
the Tender Board actively associated. 

The aforesaid regulations are aimed at limiting the rights of certain tenderers, which limitations 
would prima facie offend against section 33 of the Constitution as well as section 9 of the 
Constitution providing for equal treatment. These limitations are reasonable and justifiable as 
envisaged in Section 36 of the Constitution and should thus not constitute any hurdle in the 
Tender Board’s way. The barring of such tenderers from business dealings with the public sector 
would be lawful and justifiable. 

Any action taken by the Tender Boards should comply with the principles of just administrative 
action. Although the Promotion of Administrative Justice Act does not codify the full ambit of 
these principles of just administrative action, Government would be well advised to at the very 
least comply with the provisions of section 3(1) of the Promotion of Administrative Justice Act in 
respect of the exercise of its powers in terms of the State Tender Board Act. It should be pointed 
out that the principles set out in section (3)(2) and section (3)(3) of the Promotion of 
Administrative Justice Act may be departed from if it is reasonable and justifiable to do so and/or 
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when there is an empowering provision allowing a departure from the aforesaid criteria and 
providing for a different procedure which is fair. 

3.6 Risks underlying blacklisting 

Although it is difficult to foresee every possible problem that might arise with the creation of a 
blacklisting database, or the nature of every claim that might be instituted as a result thereof, some 
of the potential risks are evident from the legal requirements as set out above. These are 
summarised below: 

! The common law protects the identity of an individual or legal entity and sanctions the 
infringement thereof through the utilisation of false, misleading or incorrect information 
relating to the individual or legal entity concerned. The aggrieved party can recover 
damages from the party causing damage to his personality interest. The utilisation of false 
information infringes on aspects of the individual’s dignitas (dignity) or fama (good name) 
which can in turn result in the individual seeking civil recourse; 

! The data must be kept confidential. The dissemination and communication of such 
information to other parties will therefore only be justified if it occurs in keeping with the 
underlying purpose of the databank; 

! It must be established that there was a connection between the purpose of the collation of 
information and the nature of information collated. It is evident that no more information 
must be collated than what is necessary for the intended purpose; 

! The data contained in the databank must not be outdated. By implication, the data may not 
be kept for a period longer than what is required for purposes of affording the necessary 
protection to the State; 

! All information contained on the databank must have been obtained lawfully; 

! The right to access to information on the one hand and the right to privacy protected in 
Section 14 of the Constitution, places an onerous duty on the Government to have proper 
regard to the individual’s rights. It would appear that the collation of private information of 
an individual would prima facie infringe the individual’s rights to privacy protected by the 
Constitution. In this regard, Government may very well be called upon to show that such 
infringement is justifiable in terms of the limitation clause contained in Section 36 of the 
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Constitution requiring the infringement to be “…reasonable and justifiable in an open an 
democratic society based on human dignity, equality and freedom…”; 

! Section 9(b)(ii) of the Promotion of Access to Information Act requires the balancing of the 
right to information with any other right, including the rights in the Bill of Rights in chapter 
2 of the Constitution. The right of access to information should consequently be balanced 
with other rights including, but not limited to the right to privacy, commercial 
confidentiality and effective, efficient and good governance; 

! Section 88 of the Promotion of Access to Information Act provides for a public body to 
take reasonable steps to establish adequate and appropriate internal measures providing for 
the correction of personal information in a record until such time as legislation is 
promulgated providing for such correction; 

The section not only places a duty on a public body to correct incorrect information once 
such information becomes available to the public body, but the public body will also have 
to take pro-active steps to ensure the information gathered and stored in its records is 
indeed correct; 

! The Human Rights Commission Guide provided for in Section 10 of the Promotion of 
Access to Information Act provides for the objects of the Act to be set out in the Guide. It 
does, however, not provide for the Guide to set out the purpose of the gathering of a 
specific category of information. There is no doubt that a public body keeping a record 
containing certain personal information may be challenged on the justifiability of the 
keeping of such record. If the public body cannot advance a lawful purpose for the keeping 
of such record, our courts will not condone such record keeping. The State will therefore be 
will advised to define in the database the purpose(s) of such database. Counsel is of the 
opinion that the Act warrants the attention of the Legislature to reconsider whether section 
14 should not oblige the public body to set out the purpose for the keeping of the database 
in its manual; 

! The Promotion of Access to Information Act places an onerous duty on a public body and 
particularly more so on the information officer of such public body to 

! keep proper records, 

! keep a proper index of such records, 
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! keep a manual on the functions of the said body,  

! seriously consider and entertain a request to access to information  

! properly exercise a discretion whether or not to allow access to such record, 

! ensure that such record does not exist or cannot be found when access to such 
record is denied on that basis,  

! timeously and in within the time limitations specified in the Act respond to such 
request or to refer it to a different public body if applicable, 

! ensure that the records kept are accurate and if not, that it provides for workable 
mechanisms to rectify any inaccurate records and  

! that it complies with its reporting obligations to inter alia the Human Rights 
Commission as set out in the Act. 

Government would be well advised to ensure that the information officer concerned is au 
fait with the provisions of the Act and that delegated personnel working under his/her 
auspices, are similarly well informed of the provisions of the Act; 

! The Promotion of Access to Information Act simply provides for a minimum period of 
preservation of a record but not for a maximum period. Counsel is of the opinion that the 
Act should provide for such maximum period. The public body is, regardless of the 
Legislature’s failure to stipulate such maximum period, duty bound to constantly review its 
records and to remove from such records information that is no longer necessary to achieve 
the purpose of the databank, for example information pertaining to contractors that no 
longer exist and/or information that is no longer accurate, for example information 
pertaining to suspected criminal actions of contractors that have subsequently being found 
not guilty in a criminal court; and 

! The keeping of incorrect information pertaining to a data subject as well as information that 
is untrue, was unlawfully obtained, outdated or is not in keeping with the purpose of the 
databank cannot be justified, not even in terms of the limitation clause contained in the 
Constitution. The keeping of such data will infringe on the individual’s fundamental rights 
and in particular the right to privacy contained in the Constitution and would therefore be 
deserving of the sanction of the law. 
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While the above may appear onerous, sight must not be lost of the fact that most of what is 
detailed above applies to all public entities in terms of the correct legislation and is not specific to 
a blacklisting data bank. 
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4. Recommendations 

4.1 Detection mechanisms 

The implementation of a blacklisting database will take some time given the legal implications 
that will have to be considered and the practicality of deciding finally where such a database 
should be housed. 

The report focused on the determining the feasibility of a blacklisting database for contractors, 
however, it is important to note that fraud and corruption committed by a contractor may also 
involve a government official. In this regard, it is equally important to have a database of 
employees who have been found guilty of corrupt or fraudulent practices, similar to the Register 
of Employees Dismissed utilised by the Banking Council of South Africa. 

In the short to medium term, there are a few matters that can be addressed which will assist 
Government in addressing corruption and unethical conduct committed by companies in their 
dealings with Government. 

4.1.1 Anti-corruption Pacts 

The main criteria of such a pact are the following: 

! A pact (contract) between a Government (inviting contractors or suppliers to submit 
tenders) and those companies submitting a tender for a specific project (the "contractor"); 

! An undertaking by Government that its officials will not demand or accept any bribes, gifts 
etc., with appropriate disciplinary or criminal sanctions in case of violation; 

! A statement by each contractor that it has not paid, and will not pay, any bribes "in order to 
obtain or retain this contract"; 

! An undertaking by each contractor to disclose all payments made in connection with the 
contract in question to anybody (including agents and other middle men as well as family 
members or close friends of officials); 

! The explicit acceptance by each contractor that the no-bribery commitment and the 
disclosure obligation as well as the attendant sanctions remain in force, for the winning 
contractor, until the contract has been fully executed; 
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! Undertakings on behalf of a bidding company will be made by all the directors of that 
company, and by all members in the case of close corporations; and 

! Contractor being advised to have a company Code of Conduct (clearly rejecting the use of 
bribes and other unethical behaviour) and a Compliance Program for the implementation of 
the Code of Conduct throughout the company. 

The Anti-Corruption Pact should include a consent clause in which the contractor consents to 
Government keeping specific personal information of the contractor on a databank. This 
information will be disseminated to all Government departments in the case of the contractor 
becoming involved in illegal activities such as fraud and corruption, or if the contractor conducts 
itself unethically. This consent will have to comply with the common law principles established 
for lawful consent as set out in this report. 

While fraud and corruption are definable, unethical conduct is not. It is important that the Anti-
Corruption Pact defines what actions constitute unethical conduct. Furthermore, the Pact should 
also set out procedures to be followed in the event of an allegation of fraud/corruption/unethical 
conduct being committed by a contractor. The type of sanctions to be imposed should a contractor 
be found guilty should also be included. The anti-corruption pact will establish contractual rights 
and obligations of all the parties to a procurement contract and thus eliminate uncertainties as to 
the quality, applicability and enforcement of criminal and contractual legal provisions. 

The anti-corruption pact is intended to accomplish three primary objectives: 

! To enable companies to abstain from bribing by providing assurances to them that: 

! Their competitors will also refrain from bribing; 

! Government procurement departments will undertake to prevent corruption, 
including extortion, by their officials and to follow transparent procedures. 

! To set out the procedures to be followed should an allegation of corruption/fraud/unethical 
conduct be raised, and the resultant sanction if the allegation is proven; and 

! To enable Government to reduce the high cost and the distortionary impact of corruption on 
public procurement. 
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The Anti-Corruption Pact should be included in the Request For Tenders and must be signed and 
submitted with the tender application. Non-compliance with this must result in the tender 
application being disqualified. 

4.1.2 Supplier/Procurement Code 

Government could consider establishing a supplier/procurement code in support of the pact. Such 
a code will publicly advertise what Government expects from suppliers as well as ensure that 
arrangements are consistent with “best practice”, ie the basic steps in the procurement process that 
will be followed. Such a code will be complemented by the policies and procedures governing 
procurement. 

This code may be incorporated as an Addendum to the Anti-Corruption Pact. 

4.1.3 Public Information Program 

Informed citizens and Government employees, aware of their rights and asserting them 
confidently, are a vital under-pinning to addressing corruption in the public sector. An apathetic 
public, ignorant of its rights and acquiescent in the face of administrative abuse, provides an ideal 
breeding-ground for complacency and corruption. 

A primary task is an information program, informing the public and Government employees both 
of the damage that corruption is doing to the community and to families within it, and of the need 
for individual citizens to take appropriate action when they encounter it. Such a program will also 
include: 

! The rules of good procurement which Government intends to enforce; 

! Officials who indulge in corrupt practices will be dismissed, and where appropriate 
prosecuted under the law; and 

! Contractors/suppliers who violate the rules will be blacklisted and where appropriate 
prosecuted under the law. 

Besides informing the public and Government employees of the damage that corruption is 
causing, they will also be made aware of the Supplier/Procurement Code and the Pact. 
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4.1.4 Whistleblowing facility 

One of the key obstacles faced in the fight against corruption is the fact that individuals are often 
too intimidated to speak out or “blow the whistle” on corrupt and unlawful activities they observe 
occurring in the workplace, although they are often obliged to in terms of their conditions of 
employment. Often those who do stick their necks out are victimised and intimidated and have 
little recourse. Resolutions taken at the National Anti-Corruption Summit in April 1999 made 
specific reference to “developing, encouraging and implementing whistle-blowing mechanisms, 
which include measures to protect persons from victimisation where they expose corruption and 
unethical practices.” 

In South Africa, the Protected Disclosures Act, No 26 of 2000 makes provision for procedures in 
terms of which employees in both the public and private sector who disclose information of 
unlawful or corrupt conduct by their employers or fellow employees, are protected from 
occupational detriment. 

The purpose of this law is to encourage honest employees to raise their concerns and report 
wrongdoing within their organisation. 

This legislation has resulted in the increased use of anti corruption “hotlines”. This mechanism 
could be extended to suppliers and external third parties. Such a mechanism is best used by out-
sourcing the service to an independent third party. This will address the fears of employees that 
their calls to the “hotline” will be traced, thus exposing them as the whistleblower.  

The “hotline” could include the services of a toll-free hotline number, a toll-free fax number, a 
freepost address as well as a secure electronic mail address. It is also important that experienced 
and skilled operators provide such a service and anonymity needs to be guaranteed in order to 
ensure that the facility will be used. Furthermore, the appropriate body must follow up reports. 

The marketing of such a mechanism is important for its success and should form part of the Public 
Information Program. 

4.1.5 Administrative process prior to blacklisting 

It is imperative to have reliable procedures and resources for monitoring, reporting and 
investigating misconduct by contractors, as well as commensurate administrative sanctions to 
discourage such misconduct. The process followed before blacklisting a contractor should comply 
with the principles of just administrative action. In this regard, Government should consider 
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compiling a procedure similar to that presently used by Eskom. By following such a procedure, 
transparency and fairness is ensured by including the following principles: 

! A contractor alleged to have committed an act of misconduct must be afforded a proper 
opportunity to state its case and defend itself; 

! The contractor has the right to present evidence in person; 

! The contractor has the right to appeal to higher authority; 

! Sanctions must be applied that are proportionate to the misconduct and should always be 
consistently applied. 

4.1.6 The placement of a blacklisting facility 

There are various areas where the blacklisting facility may be placed. This part of the report is 
limited to the areas in which such a facility can be placed believing that any decision taken in this 
regard needs to be effected after having obtained input from the relevant role-players such as 
other departments and the Anti-Corruption Co-ordinating Committee. 

When making such a decision, it is important to note that the facility will most likely be utilised in 
the main by procurement officers from the various National and Provincial Departments. 
Furthermore, additions to the facility will occur only after proper investigations have been carried 
out and a fair and just procedure has been followed in arriving at an appropriate sanction, which 
will be recorded on the facility. The importance of keeping such a facility updated has already 
been stressed. 

Discussed below are the most likely areas in which a blacklisting facility may be placed:  

4.1.6.1 The National Treasury 

The present blacklisting facility is housed within the State Tender Board. Depending on the future 
role of the State Tender Board, this would be the most logical place to house the blacklisting 
database facility. However, should the State Tender Board be disbanded or restructured in such a 
way that placement of the blacklisting facility within this entity would not be viable, the other 
alternatives are indicated below. 
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4.1.6.2 Public Service Commission 

The Commission is an independent and impartial body created by the Constitution to enhance 
excellence in governance within the public service by promoting a professional and ethical 
environment and adding value to a public administration that is accountable, equitable, efficient, 
effective, corruption free and responsive to needs of the people of South Africa. 

The Constitution, 1996, mandates the Commission to perform certain functions. In terms of 
section 196(4) of the Constitution, the Commission shall: 

“(i) promote the constitutionally prescribed values and principles governing public 
administration in the public service; 

(ii) investigate, monitor and evaluate the organisation and administration, and the personnel 
practices, of the public service; 

(iii) propose measures to ensure effective and efficient performance within the public service; 

(iv) give directions aimed at ensuring that personnel procedures relating to recruitment, 
transfers, promotions and dismissals comply with the constitutionally prescribed values and 
principles; 

(v) report in respect of its activities and the performance of its functions, including any finding it 
may make and directions and advice it may give, and to provide an evaluation of the extent to 
which the constitutionally prescribed values and principles are complied with; and 

(vi) either of its own accord or on receipt of any complaint - 

(a) investigate and evaluate the application of personnel and public administration practices, and 
report to the relevant executive authority and legislature; 

(b) investigate grievances of employees in the public service concerning official acts or omissions, 
and recommend appropriate remedies; 

(c) monitor and investigate adherence to applicable procedures in the public service; and 

(d) advise national and provincial organs of state regarding personnel practices in the public 
service, including those relating to the recruitment, appointment, transfer, discharge and other 
aspects of the careers of employees in the public service.” 
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In 2000, the Commission conceptualized and developed six Key Performance Areas (KPAs), 
which were ratified and published as part of the Commission’s Half-Year Report in October. Two 
KPAs, summarized below, have formed the basis for the implementation of the Commission’s 
business plans and charted its operations into the future. These two KPA’s have a direct bearing 
on the blacklisting facility: 

“Professional ethics and risk management: 

! Developing effective tools for addressing corruption; 

! Auditing the performance of various agencies and departments, eliminating duplication 
and coordinating functions; and 

! Monitoring and raising awareness of conflict of interest issues among managers. 

Anti-corruption investigations: 

! Identifying and eliminating weak management systems and inadequate internal controls; 

! Addressing lack of coherent strategy within Government; 

! Redefining the Commission’s role with regard to corruption in line with its Constitutional 
mandate; and 

! Strengthening proper investigative capacity within the Public Service Commission.” 

In terms of the Public Finance Management Act, Act 1 of 1999 (section 85 (1) a and e), 
information on financial misconduct of public servants is reported to the Public Service 
Commission and Department Public Service and Administration. The detail required to be 
reported, is contained in Treasury Regulation 4.3.1 and can be equated with the Register of 
Employees Dismissed used by the Banking Council of South Africa.  

4.1.6.3 Department Public Service and Administration 

In the 2000 annual report of the Department Public Service and Administration, it was stated that 
the Department would focus its future outputs and activities on seven broad themes in achieving 
effective service delivery and nurturing excellence in the public service. One of these themes is 
curbing corruption and mal-administration. The implementation of the blacklisting facility could 
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be seen as one of these activities and could fall under the jurisdiction of the Anti-Corruption 
component of the Department. 

No matter which option is chosen, the mechanics of how the blacklisting database will function 
will need to be determined. 

4.1.6.4 Outsourcing 

Irrespective of which Government Department/Body is tasked with the implementation, 
consideration may be given to outsource the actual day-to-day management of such a function. 
This matter was not specifically investigated. 



 

 
Public Service Commission 
Report on Blacklisting       
 
       

Page 48 of 48

5. General 

This project is a very ambitious one and can be equated with the implementation of the Asset 
Forfeiture legislation. No matter where the blacklisting facility is placed and what mechanisms are 
used, the initial implementation may be very litigious. For this project to be successful, the 
Department or Office where the facility is to be placed will have to be persistent in ensuring that 
the facility becomes a workable reality.  


