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upon to host training sessions for the Africa region.  

Internal Integrity: Integrity is crucial for the Office, particularly as it expands. 
They have a rigorous selection process of personnel. Staff such as those 
working with classified military secrets as part of the investigative team working 
on the arms deal received security clearance. Internal checking mechanisms for 
monitoring investigations exist whereby the chief investigator or Public Protector 
and his assistants give the final stamp of approval. 

Public Interaction: The office has recognised the key importance of public 
awareness. During 2000 two major publications were prepared and launched to 
promote the Office of the Public Protector. In particular, provincial officials and 
rural communities have been targeted using NGOs and paralegals in these 
areas. Public servants have been targeted in the belief that it will “make our job 
easier if they know what we are about and are co-operative and try and help us.” 
It is hoped that public awareness on the role and function of the office will 
reduce the number of misguided complaints that come through the office which 
do not fall within its jurisdiction. 

During October 2000, the office hosted the 7th Annual International Ombudsman 
Institute Conference in Durban – the first time it had been held in Africa - which 
was attended by Ombudsmen from about 100 countries. 

5. Performance 
and
effectiveness  

Cases and Outcomes: The office currently handles on average 954 complaints 
per month in all the offices. The total number of complaints handled by the 
Public Protector’s office since 1995 totals 48 017. The processing time for cases 
has increased because of the backlog. With the exception of simple cases, it 
usually takes 6 to 9 months. 

Number of Cases received for investigation:  Period 1 April 2001 to I June 
2001 

Total Cases National: Pta Regional: NW Regional: EC TOTAL

Carried forward 4957 7429 1412 13 798 

Cases received 869 819 112 1800 

Cases finalised 1120 150 60 1330 

Carried forward 4703 8098 1464 14256 
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Classification No further 

action

taken

Advice 

given or 

assistance

rendered

Referred to  

another body to 

finalise

Complain

ant to 

exhaust 

alternativ

e legal 

remedies

Dishonesty with money 2 2 2  
Enrichment/Improper 

advantage

1 6 0 0 

Maladministration 10 20 6 1 
Prejudice 362 644 308 90 
Undue delay 29 87 5 44 

No jurisdiction 411 2164 838 266 
TOTAL CASES 

FINALISED

815 2923 1159 391

It appears that there is ignorance amongst the general public about the mandate 
and function of the office since over 3600 of cases dealt with during 1999 did not 
fall under the jurisdiction of the Public Protector.  

The Office, whilst careful not to take on any investigation that does not fall within 
its area of jurisdiction, is however not in a position to choose its projects in the 
sense that it cannot turn a citizen with a complaint away and has to deal with all 
matters received.  

The referral of over 830 cases to other bodies to finalise since the office had no 
jurisdiction is encouraging. It is however unclear whether the outcomes of such 
cases is ever tracked by investigators, not just in the case of no jurisdiction but 
in for instance the over 300 cases involving prejudice. 

Referred cases are tracked in the sense that where a recommendation does go 
out from the office the investigators are tasked to follow it up.  

Effectiveness: The Public Protector measures effectiveness in respect of 
whether recommendations in a particular case are followed. It has been found 
that the whilst the government does act in most cases, it but does not always 
follow the recommendations, particularly with respect to politicians: 

“Where the recommendations are against public servants we get full backing 
from parliament. But where those recommendations are against political 
office bearers the majority party closes ranks. That doesn’t happen too often. 
It’s a pity that it works like that because it does the image of the office harm.”  

The concern has been raised above that the effectiveness of the office may be 
hampered due to lack of adequate resources. 

6. Conclusion 
and
recommendation  

The main task of the Public Protector’s office is that of a typical ombudsman 
institution acting as a buffer between the individual and the state by weighing up 
the facts of each case in terms of administrative justice issues. Whilst the Public 
Protector has a role to play in corruption fighting it is a secondary role since only 
about 5% of cases received deal with the broader issues around corruption such 
as maladministration. Regarding corruption in the narrow criminal sense, the 
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Public Protector does not see itself as a role-player and in terms of its Act 
identifies and refers such cases to the relevant agencies. 

In terms of the Act, the Public Protector may designate any person to conduct an 
investigation or part thereof on his/her behalf and report to him/her (section 
7(3)(b). Under certain circumstances it may be more efficient and cost and time 
effective to refer complaints or part of complaints to other institutions. Such 
institutions are usually requested to keep the office of the Public Protector 
advised of progress and finalisation thereby allowing the office to comply with 
the oversight responsibility given to it. In terms of section 9(4)(c) the Public 
Protector can at any time prior to, during or after an investigation, bring a matter 
to the notice of the relevant prosecuting authority or refer the matter to an 
appropriate authority.  

Various institutions have been created in South Africa with investigative powers. 
In this regard the Public Protector acts as a clearing-house, channelling 
complaints to the appropriate institution in furtherance of its policy to only 
investigate an institution in the last instance. (Section (6)(3) allows the Public 
Protector to refuse to investigate a complaint if not all reasonable steps have 
been taken before approaching the office.) In areas where more than one 
institution might have jurisdiction, the approach of the Office is to find the most 
efficient way to investigate and not to duplicate efforts although they recognise 
that there is clearly an overlap between some of the mandates of agencies.  

The Public Protector would for instance utilise other institutions when, after a 
preliminary investigation, it is found that action needs to be taken for which the 
Public Protector does not have the power. For example: 
!" Section 6(4(c)(i) provides that the Public Protector, when of the opinion that 

the facts disclose a commission of an offence, brings the matter to the notice 
of the relevant authority charged with prosecution.  

!" Also, instead of recommending civil steps to recover state monies, the 
Public Protector may recommend that a proclamation be issued for the 
Special Investigating Unit, which is mainly responsible for the speedy 
recovery of misappropriated state monies. 

!" In the case of the Auditor-General, the two institutions would work together 
on an investigation falling within the terrain of both, or the one supporting the 
other in areas where the other is more apt to deal with the situation.  

!" In terms of its efforts to enhance fairness and efficiency on the provision of 
state services, co-operation with the Department of Public Service and 
Administration in the implementation of the Code of Conduct for civil 
servants is an area for increased interaction.  

Although no formal agency co-ordination mechanisms are in place, the Public 
Protector’s office has “regular meetings with sister organisations, even the ICD.” 
However, a co-ordinating agency is seen as the “wrong way to go” since such an 
agency might have the “potential of encroaching on the independence of chapter 
9 institutions.”  Rather a co-ordinating structure is suggested which has people 
like the Public Protector, Auditor-General sitting on it and making up its 
representation.  

The office expressed mixed views about bringing in another independent body to 
fight corruption. An alternative proposed would be “to look at having an anti-
corruption unit within the existing structure and to build that up and to give it the 
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necessary resources and legislation.” To a large extent the success of such an 
agency would depend on location as well as getting the public on board. 

Recommendations:  
!" There needs to be a recognition that the Public Protector is not likely to 

receive adequate public funding in the future and thus needs to operate 
more strategically.  

!" The role and purpose of the Public Protector needs to be more developed. It 
needs to move beyond its current approach to one in which it selects cases 
for further investigation more carefully. Cases should be more explicitly 
linked to a clear public interest.  

Reference Material 

· Interview with Dr Tinus Schutte (Assistant to the Public Protector) 
· Constitution of the Republic of South Africa Act No 108 of 1996 
· Public Protector Act no 23 of 1994 
· Public Protector Amendment Act no 113 of 1998 
· Fax of 8 June 2001 from Dr Tinus Schutte 
· South African’s Public Protector: An Introduction 
· Meet the Public Protector 
· Annual Report of the Public Protector 1999 (report no 16) 
· Parliamentary Justice Committee, 5 June 2001, PMG Proceedings 
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CHAPTER 4 
THE PUBLIC SERVICE COMMISSION 

Chapter overview  

!" The Public Service Commission’s main role mandated by the constitution is one of 
effective oversight and monitoring of the public service. 

!" Over the past three years the budget of the Public Service Commission has remained 
stable which has had organisational implications. 

!" The Commission has various functions in fighting corruption including risk assessment, 
anti-corruption investigations, awareness raising, advocacy and prevention. 

!" The Commission’s function in fighting corruption is currently under review with a focus on 
the core mandate of oversight, rather than investigation. 

!" Proper investigative capacity needs to be strengthened in the Public Service Commission 
if it is to do an effective job in curbing corruption in public service departments. 

!" The risk management, monitoring and evaluation role of the Commission needs to be 
strengthened. 

!" Specialised training in the above areas needs to be prioritised. 

!" Easily accessible and up to date information on all aspects of the public service, including 
grievances and dismissals, needs to be readily available.  

!" The Commission favours the establishment of a co-ordination mechanism to reduce 
overlap around the investigation of corruption cases. 

!" The Public Service Commission is not in favour of a single agency approach to fighting 
corruption based on historical, contextual and constitutional considerations.

1. Nature and source 
of the agency’s 
responsibility  

Vision: The Public Service Commission (PSC) is an independent and 
impartial body created by the Constitution to enhance excellence in 
governance within the public service by promoting a professional and 
ethical environment and adding value to a public administration that is 
accountable, equitable, efficient, effective, corrupt-free and responsive to 
the needs of the people of South Africa. 

Mission: The PSC aims to promote the constitutionally enshrined 
principles and values in the public service by investigating, monitoring, 
evaluating, communicating and reporting on public administration. By 
research processes it will ensure the promotion of excellence in 
governance and the delivery of affordable and sustainable quality services. 

Mandate: The PSC is a constitutionally mandated body responsible for 
investigating, monitoring and evaluating the organisation and practices of 
the South African Public Service. 

The PSC derives its mandate from sections 195 and 196 of the 
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Constitution, 1996. Section 195 sets out the values and principles 
governing public administration that must be promoted by the Commission: 

“(1) Public administration must be governed by the democratic values and 
principles enshrined in the constitution, including the following principles: 
1. A high standard of professional ethics must be promoted and 

maintained
2. Efficient, economic and effective use of resources must be promoted 

and maintained 
3. Public administration must be development orientated 
4. Services must be provided impartially, fairly, equitably and without bias 
5. People’s needs must be responded to, and the public must be 

encouraged to participate in policy-making 
6. Public administration must be accountable 
7. Transparency must be fostered by providing the public with timely, 

accessible and accurate information 
8. Good human-resource management and development practices, to 

maximise human potential, must be cultivated 
9. Public administration must be broadly representative of the South 

African people, with employment and management practices based on 
ability, objectivity, fairness, and the need to redress the imbalances of 
the past to achieve broad representation.” 

Legislation: The Constitution requires that the regulation of the operations 
of the PSC should be governed under an appropriate national legislation. 
On 1 July 1999 the Public Service Commission Act No 46 of 1994 was 
abolished and the Public Service Laws Amendment Act 1997  came into 
effect. 

Under the interim Constitution, the PSC had an oversight function as well 
as an executive function, which included administrative functions pertaining 
to personnel on a national and a provincial level. With the advent of the 
new national PSC in July 1999, focus shifted to that of an oversight body 
having monitoring and evaluation functions.  

The Commission is supported by the Office of the Public Service 
Commission, with its head office in Pretoria and regional offices in each 
provincial capital. The PSC was restructured into its current format in 
January 1999. This involved phasing out national and provincial structures 
and their replacement by a unitary national structure with regional offices. 

2. Institutional and 
operational 
arrangements  

Independence of the Public Service Commission: The PSC was 
established in terms of section 196 of the Constitution which states that the 
Commission should be independent and impartial and should exercise its 
powers in order to maintain an effective and efficient public administration 
with a high standard of professional ethics. The commission is 
independent, impartial and all concerned are obliged to preserve and 
protect that independence.  

Appointment Mechanisms: The Constitution requires that there will be a 
single PSC consisting of 14 members appointed by the president. Five 
members are appointed on the recommendation of the National Assembly, 
while the Premier of a province appoints one member for each province 
after nomination. The President, appointed the current members of the 
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PSC with effect from 1 January 1999 for a five year tenure, renewable for a 
second term. 

Reporting and Accountability: The Commission is accountable to the 
National Assembly and must report to it annually. It must also report on its 
activities in the provinces to the legislatures of provinces. Reporting is done 
through the Portfolio Committees for Public Service and Administration. 

Powers and Functions: In terms of section 196(4) of the Constitution, the 
main functions and powers of the Commission are: 
!" To promote the values and principles of public administration set out in 

section 195 of the Constitution, throughout the public service. 
!" To investigate, monitor and evaluate the organisation and 

administration and the personnel practices of the public service, and in 
particular the adherence to the values and principles set out in section 
195, as well as to public service procedures. 

!" To advise national and provincial organs of state regarding personnel 
practices.  

!" To report its finding and recommendations at least once a year to the 
National Assembly or provincial legislature. 

!" To report issues of immediate operational concern to the relevant 
executive authority  

!" To investigate grievances of employees and recommend appropriate 
remedies.

!" Propose measures to ensure effective and efficient performance within 
the public service. 

The Commissioners led by the Chairperson serve as the political and 
strategic leadership of the PSC. They are supported in implementation and 
delivery by the Office, which is led by the Director General. The Key 
Performance Areas are managed as Chief Directorates within two 
branches, each headed by a Deputy Director-General. 

The work of the PSC is structured around 6 key performance areas (KPAs) 
and 2 additional focus areas. These are:  

1 . Professional ethics and risk management  
2 . Anti-corruption investigations  
3 . Management improvement and service delivery  
4 . Labour relations monitoring  
5 . Human resources management and   
6 . Senior management conditions of service   
7 . Monitoring and evaluation and  
8 . Institution building 

For the purposes of this report only the areas directly relevant to corruption 
related issues will be dealt with. These are professional ethics and risk 
management and anti-corruption investigations. 

Professional ethics and risk management: The Public Service 
Commission recognises that corruption is a problem at all levels of 
government, and that many role players are responsible for addressing the 
issue. The role of the professional ethics and risk management Chief 
Directorate is to identify and address the weaknesses and vulnerability of 
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state management systems and highlight the possibilities these offer for 
abuse by individuals and syndicates. In particular, financial disclosures by 
senior public service managers reveal that conflict of interest is a major 
issue for monitoring and raising awareness. 

Anti corruption investigations:  Recognising that poor systems and 
inadequate internal controls tend to provide opportunities for corruption to 
thrive in the public service and that at present, few of the agencies 
responsible for fighting corruption have a dedicated investigation capacity 
the PSC has created a new unit with this mandate. While systems and 
procedures need to be built that are corruption resistant, there are 
individual cases that need to be investigated and projects in this unit will be 
structured on a case-by-case basis in response to information received.  

3. Resources and 
capacity  

Resources and Capacity: The budget of the Commission is appropriated 
through a vote that is managed by the Minister for Public Service and 
Administration.  

Year Amount
1997/98 R26 179 000 
1998/99 R27 594 000 
1999/2000 R27 605 000 

Whilst the budget of the PSC is relatively stable the expansion of the 
provincial competencies of the Public Service Commission have been 
restricted by the current budget allocation. Comments by the Chairperson 
of the PSC Prof Stan Sangweni note the down-scaling which has taken 
place in the light of the budget allocation. 

Human Resources:  

Year Number of posts Posts filled by December
1997/98 148 100 
1998/99  98 
1999/2000  118 

At present 78% of the posts are filled. The bulk of vacant posts are at the 
production level. Recruitment of staff has been progressing well, and the 
Commission expects to be closer to full strength by the end of the calendar 
year.  As of October 2000, the Office of the Commission had 164 staff 
members. 26% of these people are based in the regional offices of the 
Commission with the remainder based in the Pretoria office.  

The Director General and two Deputy Directors-Generals head the Office of 
the Commission. There are 6 Chief Directors supported by a total of 18 
Directors, 9 of whom manage the Office’s regional offices. Of the remaining 
staff, 25% are at the middle management level and  56% at the production 
level.

4. Strategic issues 
facing the agency  

Training: The core business of the Commission is monitoring, 
investigating, evaluating and advising on strategic public service issues. In 
order to perform these functions properly, research, analysis and policy 
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skills are needed. While some progress has been made to procure the 
appropriate skills, it is also accepted that capacity needs to be built in these 
areas and that training is a priority for the Commission. 

Whilst SAMDI is responsible for providing training to employees in the 
public service, because of rationalisation and restructuring, limited training 
was offered. The Office utilised courses offered by external institutions. 
During 1999, 23 officials attended SAMDI courses such as Information 
Technology and Management, Job Evaluation and Leadership Training. 
122 officials attended 25 external courses including a course on Combating 
Fraud. 

Internal Integrity: As the custodian of ethical behaviour in the public 
service, the Commission has concentrated on strengthening its internal 
controls to prevent corruption and to improve transparency. The Code of 
Conduct for the public service also applies to the Commission although 
concerns were expressed as to awareness across the public service about 
the Code. In line with the PFMA the Office has strengthened its Internal 
Audit component. 

Public Interaction: Other than media interaction, there has been little 
interaction with the public. There is, however, a project in place to get the 
public to participate as required by the Constitution in terms of policy 
making. Up until now there has been no polling of the public in relation to 
the PSC. 

Cases and Outcomes: A large number of individual cases of corruption 
reported to the PSC indicate weak management systems and controls in 
departments. In many instances such cases are reported to a number of 
oversight bodies. Despite this, the Commission is increasingly made aware 
of cases that involve the public sector employees implicated in corrupt 
activities that require investigation. Its component on special investigations 
was established to manage and undertake anti-corruption investigations, 
with an emphasis on systems, procedures and practices. Unfortunately the 
exact number of cases under investigation by this unit were not available at 
the time of writing this report.

Projects in this unit are structured on a case basis and results submitted to 
both the Chairperson’s office and the office from which the case originated. 
This Chief Directorate currently has one Directorate and outputs completed 
include:  
!" A report into an investigation into irregularities in the Gauteng office of 

the Premier;  
!" Reports on verification of qualifications  
!" An investigation into the conduct of the Kwa Zulu Natal MEC for 

Education in the appointment of her brother into a senior position  
!" Asset register analysis  
!" First report into an investigation at the Department of Correctional 

Services.  

Because of the increased number of corruption cases and the fact that the 
PSC has other specific constitutional mandates, resources and capacities 
of the Commission are being overstretched. 
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The PSC’s task also includes monitoring labour relations within the Public 
Service in order to provide an accessible and speedy resolution mechanism 
for the public service and to provide advice in the handling of appeals.  

During 1999 the Commission conducted an investigation into dismissals as 
a result of misconduct (between 1996-1998). Out of a total of 2247 cases, 
1077 were finalised and 1170 in the process of being finalised. Almost 90% 
(964) of officials were found guilty and as punishment 238 of those were 
dismissed from the public service and the rest received sanctions other 
than dismissal. Of the finalised cases, 281 were corruption related. 102 out 
of the 238 officials (42,8%) dismissed from the Public Service were 
dismissed in respect of corruption related transgressions including fraud, 
misappropriation, embezzlement, theft and bribery. 

Corruption-related dismissal cases 1996-1998 

Corruption Variables 1996 1997 1998 TOTAL % 
Fraud/ 
Misappropriation / 
embezzlement of 
funds 

13 20 26 59 57,84 

Theft 9 14 11 34 33,33 
Acceptance of 
commission or fee 
(bribes) to carry out or 
not to carry out official 
duties 

  9 9 8,83 

TOTAL 22 34 46 102 100 

It is clear from the above table how difficult it is to prove and then dismiss 
officials on account of bribe-related activities. 

5. Performance and 
effectiveness  

The Commission has played an important role both in terms of putting the 
issue of corruption on the agenda by initiating conferences and establishing 
the National Anti-Corruption Forum.  

These should be seen as measures of effectiveness. Advocacy, raising 
awareness and reporting of corruption are also noted. The creation of the 
Investigations component for corruption-related cases is a new 
development and will need to be monitored for its effectiveness. 

6. Conclusion and 
recommendation  

The mandate for the PSC in terms of dealing with corruption is taken from  
the Constitution, which gives a list of how public administration should be 
governed by these specific values, which includes a specific focus on 
professional ethics. There are various roles the PSC plays with respect to 
corruption. These include prevention, oversight, monitoring, policy-making 
and advocacy. Recently the PSC has established a chief directorate to deal 
with anti-corruption investigations within the public service. Investigations 
would have a particular bearing on those thefts and frauds arising from 
maladministration. Prevention however, is seen as the primary strength of 
the PSC with regards to fighting corruption. The Chief Directorate on Ethics 
deals with the Code of Conduct and promotional advocacy around fighting 
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corruption, and includes an ethics research directorate as well. 

Whilst the National Anti-Corruption Summit Resolutions in April 1999 and 
subsequent Cabinet decisions required the PSC to lead, manage, 
coordinate and monitor the Anti-Corruption campaign within the Public 
Service, the Constitution confines the PSC to monitoring, evaluation, 
investigating and promotion of professional ethics. As such the role of the 
PSC with regard to corruption needs to be clearly defined in line with its 
Constitutional mandate. The proposed secretariat role of the Commission in 
relation to the National Anti-Corruption Forum also needs further 
elaboration. 

With regards to corruption there are a number of strategic challenges 
identified by the PSC which are already underway: 
!" A coherent national policy and strategy on corruption. This has been 

developed by the Public Service Task Team during a series of 
consultations facilitated by the Department of Public Service and 
Administration. 

!" An audit on the role and function of all anti-corruption agencies with a 
view to rationalisation of institutions and/or a clear delineation of roles. 
This report forms part of that process. 

!" A review of the effectiveness of departmental anti-corruption units. An 
audit needs to be undertaken in order to identify the form of support 
required for these units to continue. 

!" A specialist unit dedicated to combating corruption in the public service. 
To some extent the Chief Directorate on Anti-Corruption investigations 
is attempting to fulfil this role in a limited way. 

The PSC interacts closely with the Department of Public Service and 
Administration and the Public Protector’s Office around corruption-related 
cases. Around the Code of Conduct an agreement has been drawn up with 
the Office of the Auditor-General which “defines our various roles and 
everything that we’ve done together.”  

Many different agencies in the public sector have some responsibility for 
fighting corruption.  However, there is an ongoing need to clarify roles and 
responsibilities which is why the PSC in performing its oversight and 
evaluation role has taken the initiative to compile this audit report. Because 
there is overlap, greater coordination between agencies is needed. For 
example, the Commission deals with maladministration cases as does the 
Public Protector, although there are differences in their approach. The 
Public Protector on the basis of an investigation will  issue remedial actions 
whilst the Commission is only able to issue recommendations which are 
then passed on to the relevant department. 

In considering the feasibility of establishing a single anti-corruption agency 
in South Africa caution was expressed that the development of such 
agencies elsewhere “are historically driven and context-specific”. Whilst the 
idea of a single agency such as Hong Kong holds much appeal, it is not 
seen as viable: 

“If you were to tie this very complex South African problem in terms of 
one single agency, you would then be losing a great deal of what you 
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would otherwise get from the various agencies.” 

Rather, the view was expressed that the fight against corruption could be 
made more effective by a well co-ordinated multi-agency approach where 
agencies are co-ordinated in terms of avoiding duplication and each agency 
within its mandate is managed effectively. As such it would be useful if 
public service departments with a core business closer to the anti-
corruption mandate were assigned the coordinating and alignment function. 

Recommendations:  
!" The Public Service Commission’s role with respect to corruption needs 

to be more clearly articulated.. 
!" Strategic choices relate to choosing between playing an investigative or 

monitoring role. Attempting to play both roles may lead to one 
undermining the other. The Public Service Commission needs to focus 
on its prevention and monitoring of corruption functions while aiming to 
use its knowledge to provide support to the executive. 

Reference Material:  

· Interview with Prof Stan Sangweni, Chair of the Public Service Commission 
· Constitution of the Republic of South Africa Act No 108 of 1996. 
· Public Service Commission Act no 46 of 1997 
· Public Service Commission Half Yearly Report to the Parliament of South Africa, October 

2000. 
· Report on the Investigation into dismissals as a result of misconduct 1999 
· Annual Report of the Public Service Commission 1999/2000 
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CHAPTER 5 
INDEPENDENT COMPLAINTS DIRECTORATE 
Chapter overview  

!" The ICD’s main function is to investigate deaths in police custody or as a result of police 
action. 

!" Current resource constraints (both financial and human) are impacting negatively on the 
Directorate’s capacity to investigate all cases in an independent and effective manner. 

!" Relying on the SAPS to investigate “Class 1” complaints is an unsatisfactory arrangement 
with consequences for the independence of the office. 

!" Even with limited resources the ICD is making an impressive impact on various 
categories of complaints, although the number of deaths are of enormous concern. 

!" The ICD is not an anti-corruption agency and is not interested in dealing with corruption 
cases other than minor cases it can deal with as a matter of course. 

!" The ICD is obliged to respond to all cases it receives and has a formal tracking 
mechanism of cases that are referred to other agencies. 

!" Formal co-operation mechanisms are in place with the SAPS whose relationship with the 
ICD has improved significantly since 1997. 

!" Rather than a single agency, the ICD is in favour of a co-ordinated network of bodies 
working together to fight corruption.  

!" From the complainant’s side it is important that there is a “one-stop shop” to report 
corruption related issues to which can then be referred to the appropriate existing bodies. 

1. Nature and source 
of the agency’s 
responsibility  

Vision: The vision of the Directorate is the realization of a transformed 
South African Police Service consistent with the spirit and purport of the 
Constitution. 

Mission: The mission of the Directorate is to promote proper police conduct 
as envisaged in the South African Police Service’s Code of Conduct.  

Mandate: The Independent Complaints Directorate (ICD) was established 
from the 1 April 1997 as a result of a provision in Section 222 of the Interim 
Constitution (Section 93 in the final constitution) which provides that there 
will be independent civilian mechanism for police oversight. This was 
formalised in Section 50 Subsection1 of Chapter 10 of the Police Act of No 
68 of 1995 whereby the ICD was formally established.  

In terms of the Act the ICD only has jurisdiction over police members. 
Abuses that occur in prisons for example fall outside the mandate. In 
particular the ICD in terms of its mandate investigates any death in police 
custody or as a result of police action (S53 (2) (b)). The ICD has a discretion 
as to which other matters it chooses to investigate. Because of resource 
constraints, the Directorate has had to seek alternative ways of dealing with 
some of the complaints they receive by referring them to the SAPS for 
investigation while the ICD monitors the investigation, and eventual outcome 
of such cases. This particular practice is in line with its legislative mandate in 
terms of the Act, which obliges it to ensure that alleged misconduct or 
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criminal offences committed by SAPS members are investigated efficiently 
and effectively.  

The establishment of Metropolitan Police Services and the Domestic 
Violence Act has recently expanded the mandate of the ICD. In terms of the 
Domestic Violence Act, a member of the SAPS who does not comply with 
his/her obligations in terms of that Act, automatically commits misconduct 
and one can  institute a disciplinary action against the member concerned 
unless the SAPS approaches the ICD for exemption not to institute 
disciplinary action.  

Legislation: The ICD is an independent statutory body, established in terms 
of Section 50(1)(a) of Chapter 10 of the South African Police Services Act no 
68 of 1995. Its principal function (derived from Section 222 of the Interim 
Constitution Act 200 of 1995) is to ensure that complaints in respect of 
offences and misconduct allegedly committed by members of the South 
African Police Service (SAPS) are investigated in an effective and efficient 
manner.  

Under the Act, complaints of alleged misconduct, in the narrow sense of 
corruption, are referred to the SAPS. The ICD can make certain 
recommendations to the SAPS, for example, it may recommend that 
disciplinary action be taken against a particular member as a result of an 
investigation. The SAPS however, are not bound by that recommendation 
and if they decide not to charge the member, the ICD cannot enforce that. 
The SAPS can simply ignore the ICD recommendations as the Act is silent 
on what the SAPS does with them.  

2. Institutional and 
operational 
arrangements  

Independence of the ICD: The ICD is totally independent of the control and 
authority of the SAPS. Section 50 (2) notes “the Directorate shall function 
independently from the Service” and 50 (3) that no-one shall interfere with 
the Executive Director of staff of the ICD in exercising their powers and 
functions. Doing so is a criminal offence.  

Because of resource constraints in some cases the ICD relies on the SAPS 
to continue conducting investigations. Last year Commissioner Selebi 
personally subjected himself to an investigation conducted by the ICD that 
according to the Annual Report, “typifies the role of and vindicates the 
establishment of the ICD as an impartial body capable of establishing the 
truth.” 

Appointment Mechanisms: The Minister nominates a suitably qualified 
person for the office of Executive Director in accordance with a procedure 
determined by the Minister in consultation with the parliamentary committee. 
Such an appointment is not for a period exceeding five years. 

Adv Karen McKenzie is the current Executive Director of the ICD. 

Reporting and Accountability: In terms of the Act, the ICD is an 
autonomous independent body which reports to Parliament through the 
Minister for Safety and Security on an annual basis as well as any time 
requested to do so by the Minister or the Parliamentary Committees on 
Safety and Security. 
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It is also a duty of the ICD to report twice yearly, every 6 months to 
parliament, statistics regarding the number of misconducts committed by 
SAPS in respect of the Domestic Violence Act, what recommendations were 
made by the ICD and what was actually done with the recommendations. 

Powers and Functions: The Directorate is legally obliged to investigate in 
an impartial manner, any deaths that occur either in police custody or as a 
result of police action. The ICD also has discretion to investigate any or all 
alleged misconduct or criminal offences committed by any member of the 
SAPS.

The strategic objectives of the ICD are to: 
!" Develop public confidence with respect to policing; 
!" Develop recommendations aimed at preventing inappropriate police 

conduct; 
!" Ensure the criminal prosecution of those members who are found to 

have engaged in criminal conduct; and 
!" Ensure disciplinary action is taken by the SAPS in cases of misconduct 

by a member. 

The core business of the ICD consists of the following distinct operational 
areas: 
!" Complaints Registry: Receives and registers complaints by members 

of the public against members of the SAPS. Here a decision is made on 
how a complaint received should be dealt with by the ICD; whether it 
should be investigated by the ICS itself, or referred to the SAPS or any 
other competent body, for investigation. 

!" Investigations: Ensures that all complaints received by the ICD and 
allocated for active investigation, are indeed investigated efficiently and 
effectively. 

!" Monitoring and Development: Monitors the progress of cases referred 
to the SAPS for investigation. It also conducts research with a view to 
making recommendations on the root causes of misconduct and the 
development of strategies to curb them. 

3. Resources and 
capacity  

Finance: The ICD was allocated a total budget of R27 760 000 for the 
1998/99 financial year. An amount of R3 560 000 was transferred to the 
Department of Public Works for accommodation, effectively reducing the 
budget to R24 542 000. 

Medium Term Expenditure Framework 
Year Allocation 
2000/2001 R25 098 000 
2001/2002 R25 972 000 
2002/2003 R27 135 000 

It is clear from the commitment (allocation) received in terms of the MTEF 
that the ICD will not achieve its objective to expand the approved 
establishment structure. Whilst the budget for the ICD has increased this 
should be qualified by saying that it has only really increased with respect to 
inflation and to the general salary increases. There has been no real 
increase in real terms.  
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In the 1999/2000 annual report the Minister for Safety and Security notes 
this with respect to the budget:  

“I am aware of the scarce resources available to the ICD, but they are a 
reflection of the tight fiscal conditions under which Government operates, 
and it is our obligation to maximise output in spite of these constraints.” 

Human Resources: The ICD’s fixed establishment constitutes 535 posts. 
Although it was anticipated to phase in the fillings of the posts over a three 
year period, only certain posts were funded and filled due to budgetary 
constraints. Up until mid June 2001, 149 posts were filled. The ICD 
appointed a total of 53 contract workers and 2 interns for short period – less 
than 6 months – to assist with the finalisation of tasks for which funds in the 
budget would not allow for permanent appointments. In terms of staff 
turnover, 4 employees were transferred to other state departments, 9 
resigned from the ICD “to seek greener pastures in the private sector”. No 
staff members were discharged due to misconduct. 

In terms of human resources ICD staff note that they have been stable for 
probably about two years. This is because “there just is no money to get 
more staff. We find as a post becomes vacant that if its at a certain level we 
will chop that post in half so that we can get two people out of one post. But 
then your problem is that your operational budget doesn’t match your 
personnel budget so you now have two people that the operational budget 
must afford. And although you’ve got the funds in your personnel budget to 
pay for those people it becomes very difficult.” 

There is unanimous agreement that the budget of the ICD is not sufficient to 
fulfil its mandate. The ICD needs more staff to conduct the investigations, 
monitoring as well as oversight function.  The problem encountered by the 
Directorate is in the main resource constraints – both budgetary and human 
capacity, for example, only 45 investigators are available to investigate 128 
000 members of the SAPS. It is clear that the investigative capacity of the 
Directorate needs to be increased immediately in order for it to fulfil its 
mandate of independence. It is therefore imperative that the capacity of the 
Directorate be strengthened in order for it to fulfil its mandate and to create 
the necessary faith from the public’s point of view with regard to its 
independence. 

As a result of the lack of key strategic resources (mainly personnel) and an 
effective net decrease in the operation budget for the forthcoming year the 
ICD has had to reprioritise its strategic objectives in respect of investigative 
priorities in order to streamline operations and maximise the utilisation of 
scarce resources. With regard to investigations, a preliminary investigation 
shall be conducted by the ICD in the case of police-related deaths which will 
culminate in a report within 14 days. The purpose will be to determine 
whether or not there is prima facie evidence of SAPS complicity in criminal 
conduct in each particular case. If not , the docket shall be returned to the 
SAPS for completion of the investigation and the ICD shall continue to 
monitor progress and outcome of the investigation. This will allow ICD 
investigators to concentrate on serious criminal cases.  

4. Strategic issues 
facing the agency  

Training: Training for ICD investigative staff has largely been funded by US 
and UK donor funds as the ICD alone has insufficient fund to bear the cost 



A review of South Africa’s national anti-corruption agencies 

PSC August 2001  38

of such training. Since April 1999 the following courses have been arranged: 
!" ICD Commanders Investigation Management Course 
!" ICD Basic Hand Gun Orientation Course 
!" Basic Death Investigation Course 
!" Crime Scene Technicians Course 
!" Practical Aspects of Forensic Medicine 

There has been a lot of co-operation between the ICD and SAPS around 
training issues. The Detective Academy as well as the Police College allow 
ICD members to go on courses at no cost and ICD personnel give lectures 
at the Police College to new recruits. SAPS have also started incorporating 
modules on the ICD’s role and function in their training.  

In relation to corruption, which is not a major focus of the ICD, none of the 
investigators have been involved in large scale investigation of corruption or 
syndicates. 

Internal Integrity: The ICD does not conduct random integrity tests on staff 
since “essentially we are not an anti-corruption body and we don’t really feel 
the need to have that sort of testing.”  Internal safeguards such as the 
disciplinary rules, code of conduct are present. All members are vetted and 
security cleared by NIA. A risk management committee has been 
established and ICD is in the process of formalising its fraud prevention 
strategy within each department. 

Public Interaction: The growing number of complainants seems to suggest 
that there is a growing awareness among members of the public in general 
and among NGOs of the existence and nature of services being provided by 
the ICD. However, there is recognition that the ICD’s name is confusing to 
the general public for “a lot of people think that if they have a complaint they 
can come here” and many cases fall outside of the ICD’s mandate. In order 
to address this, the ICD has produced a brochure in a number of languages 
on its role and mandate. 

The public has been polled by the HSRC’s omnibus survey on their 
perceptions of the ICD. 

5. Performance and 
effectiveness  

Cases and Outcomes: According to the 1999/2000 Annual Report 1200 
cases are actively being investigated and 350 live dockets have been taken 
from the SAPS for full investigation.  

While the ICD endeavours to register, investigate and/or monitor all 
complaints regarding alleged offences, misconduct committed by members 
of the SAPS, the ICD has adopted a strategy of prioritising complaints by 
classifying them into five categories to ensure the efficient use of scarce 
resources. In addition the public are asked to consider other avenues of 
redress before lodging a complaint, because investigation is a costly and 
time-consuming exercise. 

Class 1: Death of a person in police custody or as a result of police action. 
Class 2: Referrals by the Minister or a Provincial Executive 
Class 3: Serious criminal offences (including corruption) 
Class 4: Misconduct  
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Class 5: Matters outside the mandate of the ICD 

These classes are broken down further 

Class ICD 
investigates 

SAPS investigates,  
ICD sets guidelines 

SAPS investigates, 
ICD monitors 

1 X   
2 X X  
3 X X  
4  Exceptional cases X 
5    

Number of complaints: 

Year Number of complaints % increase 
1998/1999 2874  
1999/2000 4380 52% 
2000/2001 5212 19% 

Statistics from the 1999/2000 Annual Report indicate that 4 380 complaints 
were received compared to 2 874 received in 1998/1999.This represents a 
52% increase.  For the 2000/2001 financial year, the complaints received 
were 5 212, thus representing a 19% increase from the previous year. 

Number of complaints by class (1 April 1999 to 31 March 2000) 

Class Total 
1 681 
2 23 
3 764 
4 1675 
5 1237 
TOTAL 4380 

There were 62 (out of 764) corruption cases during this period which fall 
under Class 3, serious criminal offences. 

During the period under review 3 283 cases were finalised. Of the cases that 
were actually investigated by the ICD (about 1 171) only 21% of theses 
cases were substantiated. According to the Annual Report “this clearly 
shows that the ICD has no axe to grind with the police and that is operates 
fairly and impartially.” 

During the period 1 April 1999 to 31 March 2000 174 cases were referred to 
the SAPS and 348 to other institutions. These would mostly be Class 5 
complaints and those which fall completely outside the ICD’s mandate. 
Within 24 hours of receiving such a complaint it is then referred to the 
appropriate agency  to deal with it.  

The ICD distinguishes between cases which fall outside their mandate and 
cases which fall within. Because of lack of investigative capacity case are 
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referred to the police to do the preliminary investigation although the ICD 
monitors this. Cases that are referred to other institutions such as the Public 
Protector are formally recorded and referred by means of a written letter, but 
the ICD does not have capacity to track the outcome. Apart from capacity, 
there is no duty on that institution or organisation to report back to the ICD 
unlike their relationship with the SAPS.  

Effectiveness: In terms of effectiveness, the ICD measures this by the 
quality of investigations. The acceptance of recommendations (for 
prosecution or disciplinary procedures) as well as class recommendations 
where a specific trend is addressed, would be another indicator.  

A key indicator is the decrease in class 1 cases (deaths in police custody or 
as a result of police action). There was a 10% decrease form 1999/2000 and 
2000/2001 a 4.5% decrease. There are about 650 deaths  from around 750, 
two years ago. However the reduction in police related deaths will have to 
be maintained over a longer period of time before any definitive conclusions 
can be drawn. 

Another area where there has been a decrease is with regard to allegations 
of torture. In the first year of operation there were 68 such allegations, the 
numbers have decreased by 82% (1998/1999) and 50% (1999/2000) 
respectively.  

The increased number of complaints from members within the SAPS is 
another indicator.  

6. Conclusion and 
recommendation  

The ICD does not see itself as an anti-corruption body. Its mandate is very 
specific and obligatory and specifies that the ICD needs to investigate all 
deaths in custody or as a result of police action. This occupies the bulk of 
the budget and human resources. The feeling within ICD is that those Class 
1 cases are sufficient to keep the ICD busy. 

In addition the Act says that the ICD “may” investigate any other misconduct 
or any other criminal offences i.e. there is discretion. A few types of 
corruption cases which are felt to be within the ICD’s capacity – relating to 
escape from custody or missing case dockets - are investigated with the 
remaining limited resources since these cases are fairly simple, non-
complex, non-resource demanding. Corruption cases are therefore not a 
priority within ICD.  

The ICD interacts with the SAPS (including the Anti-Corruption Unit as well 
as the forensic laboratories and legal services), the prosecuting authorities 
(DPP and NDPP), the Office of the Public Protector, and the Dept of Health 
(through the government mortuaries and medical legal facilities). Except with 
the SAPS where formal channels exist, co-ordination mechanisms are 
informal. 

The ICD sees its functions as overlapping with the SAPS Anti-Corruption 
Unit, however believe “we are not really duplicating in the sense that we are 
not both investigating the same cases because we do very little investigation 
of the cases. So in essence we have very much the same function as the 
ACU but they do most of the work.” 
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In general they also believe that other than the SAPS there is an overlap 
between existing agencies dealing with corruption, for example, the SIU, the 
DSO and the AFU. This opinion is held on the basis that they are “all 
capable of investigating corruption in various places. They all have an 
investigative function.” 

In terms of balancing the need for specialised expertise to deal with specific 
types of crime, such as corruption, the ICD suggested the possibility of 
having a network of bodies working together with very specific mandates 
where each of their parameters/roles are very clearly defined so that there is 
no overlap.  

Reservations towards establishing another independent body were 
expressed in relation to the confusion this might add to the individual 
complainants perspective where “ the more independent bodies we have, 
there will always be a possibility of misunderstanding”. The suggestion was 
mooted of establishing one body consisting of various specialist 
components. “At least from a complainant’s view point he knows he can go 
to that body.” The person in such a  body receiving that complaint could 
immediately identify the nature of the complaint and refer it to the 
component of that same body. A suggestion was made to look at how the 
various bodies such as the public protector and police complaints directorate 
in other countries interact with the dedicated anti-corruption agency such as 
the New South Wales Independent Anti-Corruption Agency (ICAC) in 
Australia. 

Draft Recommendations 

1. The ICD should be encouraged to develop a clear division of 
responsibility between itself and the relevant policing authority such as 
the SAPS Anti-Corruption Unit. This will allow it to overcome its budget 
constraints and focus on its most pressing responsibilities - deaths in 
custody.

2. Anti-corruption issues should not be dealt with by the ICD but referred to 
the Saps Anti-Corruption unit.  

3. The exemplary system which the ICD has in place for monitoring cases 
and complaints could be replicated by other agencies.

Reference Material: 

· Interview conducted with Julian Snitcher (Director: Investigations), Mike Kekana (Chief 
Director: Monitoring and Development), Johan Snyman (Director: Legal Services) and 
Steve Tiro (Director: Complaints Registry). 

· Interim Constitution of the Republic of South Africa  
· Act No 68 of 1995: South African Police Services Act 
· ICD Annual Report 1999/2000 
· ICD Brochure: Truth, Accountability and Transformation 
· ICD website: www.icd.gov.za 
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CHAPTER 6 
SAPS COMMERCIAL CRIME UNIT 

Chapter overview  

!" The Commercial Crime Unit of the SAPS investigates all cases of commercial crime, 
including corruption in terms of the Corruption Act No 94 of 1992. 

!" Restructuring of the specialised units within the Detective Branch of the SAPS has led to 
much uncertainty and a decline of morale within the Commercial Crime Unit. 

!" The budget allocated for the Unit has declined in real terms from a very low base. 
!" Commercial Crime Unit investigators receive excellent training.  However, it is hard to 

retain the services of staff lured by more attractive offers in the private sector and other 
parts of the criminal justice system, such as the Scorpions. 

!" The decline in trained staff has forced the units to rationalise and combine the functions 
of investigating fraud, syndicate fraud and commercial crime. 

!" The effectiveness of the Commercial Crime in securing convictions, especially under the 
Corruption Act, is limited. 

1. Nature and source 
of the agency’s 
responsibility  

Mandate: The Commercial Branch polices over 50 statutes relating to 
fraud, corruption and commercial crime offences (see appendix for list of 
Acts). In practice, the SAPS commercial crime unit deals with all 
commercial crime cases that are serious enough to be dealt with in a 
regional magistrate’s court or High Court, but are not so serious as to be 
handled by the Investigative Directorate: Serious Economic Crimes, located 
within the Directorate of Special Operations (Scorpions).  

Legislation: The Commercial Branch is a specialised unit of the SAPS and 
is thus subject to the Police Services Act no 68 of 1995.

2. Institutional and 
operational 
arrangements  

Independence of the SAPS: Commercial Branch: The Commercial Branch 
forms part of the SAPS and is not independent. 

Reporting and Accountability: The Head of the Commercial Branch 
(currently Director Meiring) reports to the National Commissioner through 
the Head of Detective Services.  

Restructuring of the Detective Service: In January 2001 Jackie Selebi, 
SAPS National Commissioner, announced that his department intended to 
restructure the detective service to ensure a more integrated approach to 
tackling organised crime, while at the same time strengthen the capacity of 
police stations to investigate serious crimes. These aims were to be 
achieved by amalgamating those specialised units with overlapping 
mandates, or mandates which could result in their unwittingly investigating 
the same syndicates and criminals. At the same time the stated intention 
was to reduce the number of detectives in specialised units and to send 
those who had acquired skills in such units back to police stations, along 
with some of their equipment. 

There is still uncertainty about the direction and process of restructuring 


