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further debilitate the effectiveness of the SAPS and the morale of its 
members. As an ‘elite unit’ which handles ‘high-profile’ cases, the DSO’s 
existence could be interpreted by members of the Specialised Police Units 
to mean that they will play second fiddle to the Scorpions in future. This, 
and the fact that DSO members will receive better salaries and have 
access to better training and resources are likely to entice more 
experienced and competent SAPS detectives to seek work with the 
Scorpions.  

6. Conclusion and 
recommendation  

The core competency of the DSO is the seamless integration of the 
intelligence, investigative and prosecutorial functions in the quest to disrupt 
and reduce organised crime. In terms of fighting corruption, the cases 
which DSO takes on are of a high profile, complex and organised nature. 

Inter-Agency Co-operation: The DSO relies on a full partnership with all 
South African communities and law enforcement agencies. After the 
Scorpions’ launch in September 1999, and until its formal establishment 
with the promulgation of the National Prosecuting Authority Amendment Act 
in early 2001, the DSO operated with staff borrowed from other 
departments and services. Most of these staff came from the police, 
especially the specialised units in the SAPS. Thus, while the DSO did not 
have a formal legal existence, and was staffed largely by members of the 
police service, it claimed credit for the investigation and solving of a number 
of high-profile crimes. This caused tension between members of the police 
and the fledgling Scorpions.  

A further area of potential conflict between the police and the Scorpions is 
the procedure by which investigations are allocated to the Scorpions and 
the manner in which this is done. In terms of the National Prosecuting 
Authority Amendment Act, offences committed in an organised fashion, or 
offences determined by the President on the recommendation of the 
Minister of Justice and Constitutional Development and the National 
Director, will be dealt with by the DSO. The Scorpions have sought to allay 
the police’s concerns by arguing that the DSO will be responsible for 
investigating and prosecuting serious crimes related to organised crime, 
crimes against the state, economic crime, corruption in the criminal justice 
system, and individual high-profile cases only. The Scorpions will deal with 
about 10% of these serious crimes, while the SAPS will be responsible for 
the remaining 90%. The criteria to be used in deciding whether a crime will 
be dealt with by the Scorpions will be the crime’s high level of seriousness 
and impact, the level of violence used in the commission of the crime, the 
degree of organisation of the perpetrators of the crime that would require 
an integrated multidisciplinary approach by the state, and the high profile of 
the crime.  

According to the National Prosecuting Authority Amendment Act, no 
investigations by the DSO may derogate from "any power or duty that 
relates to the prevention, combating or investigation of any offences and 
which is bestowed upon the SAPS in terms of any law."  Addressing 
Parliament’s Justice Portfolio Committee on the desirability of legislation to 
formalise the existence of the DSO, the National Director argued that the 
aim of the Scorpions should be to complement the SAPS and not to 
compete with it. 
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There seems to be an overlap in roles and functions between almost all of 
the anti-corruption agencies, in particular between the SAPS and the DSO 
when it comes to the investigation of corruption cases. Lack of co-
ordination is acknowledged and reference is made to S31 in the Act which 
refers to the inter-ministerial committee which has to draft protocols to then 
formalise co-operation.  

The DSO is opposed to the establishment of a single anti-corruption 
agency, It, however recognises that lack of co-ordination is a major 
problem.  Premised on getting the necessary co-operation through 
legislative provision, there is a strong belief that the current systems 
required to fight corruption effectively in South Africa are “in place” and 
“adequate” and that “we should try and make do with what we have” since 
this system has “not been proved to be inefficient”.  

Recommendations: 

!" The ministerial protocols to determine the co-operation and case 
allocation as well as referral arrangements between criminal justice 
agencies needs to be finalised urgently. 

!" Information systems to access data on the status of corruption-related 
cases is important in order to be able to measure effectiveness of the 
DSO with regards to fighting corruption.

Reference Material 

· Interview with Dr Pretorius (head of IDSEO), Annamart Nieman (legal advisor to the head 
of DSO), Sibongile (IDSEO) investigator. 

· NPA Annual Report 2001 
· Martin Schonteich, “Lawyers for the people: The South African prosecution Service,” ISS 

Monograph no 53 
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CHAPTER 10 
ASSET FORFEITURE UNIT 

Chapter overview  

!" The AFU was created to ensure that the powers in the Organised Crime Act to seize 
criminal assets would be used to their maximum effect to fight organised crime. 

!" The AFU has had to litigate extensively in its first two years of operation but is beginning 
to see concrete results. 

!" Whilst there is overlap between the roles of the AFU and SIU in terms of recovery of 
assets, there is close co-operation. 

!" It will be important to retain the specific powers of the SIU. 

!" The AFU is in favour of dedicated body that receives corruption complaints and has the 
authority to refer them to existing bodies for investigation, as well as monitoring their 
outcome. 

1. Nature and source 
of the agency’s 
responsibility  

Mandate: Based on international experience, the National Director of 
Public Prosecutions set up a specialist unit — the Asset Forfeiture Unit 
(AFU) - in May 1999 to ensure that South Africa’s new forfeiture legislation 
is used effectively.  

Legislation: The NDPP thus established the Asset Forfeiture Unit to focus 
on the implementation of Chapters 5 and 6 of the Prevention of Organised 
Crime Act, Act 121 of 1998. The Unit was set up in order to ensure that the 
powers in the Act to seize criminal assets would be used to their maximum 
effect in the fight against crime, and particularly, organised crime.  

The AFU has been involved in intensive litigation since its inception. The 
complexity of the work of the AFU is illustrated by the fact that it is at 
present litigating about 30 different legal and procedural issues, apart from 
a host of constitutional issues. However, the law has certainly become 
more settled as the AFU has now managed to obtain High Court 
judgements on a large number of these issues. The first major litigation was 
on whether the Act applied to crimes committed before the Act came into 
operation. Since the Act was amended in this respect, there has been no 
serious litigation on this issue, although some have tried to argue that the 
amendment is unconstitutional. 

2. Institutional and 
operational 
arrangements  

Reporting and Accountability: The head of the Asset Forfeiture Unit, who 
is also a Deputy National Director, reports to the National Director of Public 
Prosecutions who reports to Parliament. 

Appointment Mechanisms: Willie Hofmeyr was appointed as a Special 
Director of Public Prosecutions to head the Unit in May 1999. In April 2001 
Willie Hofmeyr was promoted to the position of Deputy National Director 
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and Ouma Rabaji was appointed as Special Director in the Unit.  

Powers and Functions: Focus areas that the Asset Forfeiture Unit has 
identified for itself include: 
!" Seizure of large amounts of cash associated with the drug trade 
!" Seizure of property used in the drug trade or other crime 
!" Corruption 
!" White collar crime 
!" Targeting serious criminals 
!" Violent crime 

A further priority has been to deal with corrupt officials. Action was taken 
against Piet Meyer ,the former  head of the SAPS Organised Crime Unit in 
KZN, and new actions were taken against corruption in Mpumalanga (Gray 
and Nkambule), two Deputy Masters of the Pretoria High Court (Januarie 
and Stewart), the Head of Customs in the Northern Province (Harmse) and 
employees of the Road Accident Fund (Mokhabukhi). 
The AFU has set itself two major strategic objectives, namely: 
!" to develop the law by taking test cases to court and creating the legal 

precedents that are necessary to allow the effective use of the law;  
!" to ensure that asset forfeiture become used as broadly as possible and 

becomes an important weapon in the fight against crime.  

The AFU has sought to advance both these objectives at the same time. 
Inevitably, there was initially more emphasis on the development of the law, 
but the emphasis has increasingly shifted to increasing the volume of 
cases.  

Recently it was decided that the AFU should take responsibility for the 
enforcement of anti-money laundering legislation. Internationally, it is a 
trend that asset forfeiture and money laundering are combined because 
there is a large overlap in the legal and investigative work that is required. 

3. Resources and 
capacity  

Resources and Capacity: Budget figures according to the head of the Unit 
are “a little bit hazy” since in the Unit has only recently established its own 
budgetary procedures whereas previously it fell under the prosecution 
budget or DSO. This financial year the figure for the AFU has risen from 
R18million to R25million. The view was expressed that there has been a 
“strong commitment” from the National Director to find the resources for 
asset forfeiture which in the long term would like to be able to fund its 
activities from assets recovered: 

Human Resources: The AFU has adopted a multidisciplinary approach 
and is staffed by Criminal and Civil Lawyers, Financial Investigators and 
Accountants. Due to the high priority accorded to the work of the AFU by 
the National Director, the AFU has continued to grow rapidly, with its staff 
doubling from 22 to 47 during the year 2000. Approved staff establishment 
for the current year (2001) is now 66. 
!" 33 Prosecutors 
!" 4 Accountants 
!" 15 Investigators 
!" 15 Admin 
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Most of the growth in the AFU during the past year has taken place in the 
employment of 18 Special Investigators who are seconded to work with the 
AFU from the Directorate of Special Operations. They consist of a number 
of experienced police investigators, as well as new recruits. This has 
enabled the AFU to develop a much greater capacity to do financial profiles 
and to track the assets of criminals and has resulted in much more effective 
applications, and a greater recovery of assets when action is taken. 

Salary scales are linked to public service salaries which is seen as a “very 
significant restraint bearing in mind the specific skills required for asset 
forfeiture”. Whilst the DSO has helped the AFU to get financial 
investigators, other skills such as senior legal and forensic accounting skills 
are outsourced. 

4. Strategic issues 
facing the agency  

Training: The Asset Forfeiture Unit has focused on providing basic as well 
as more advanced training. Basic training for its staff as well as other role 
players in law enforcement has focussed on generating interest in the Act 
and providing basic information about it. For this, the AFU has received 
extensive assistance from the United States, and recently, the United 
Kingdom and Canada, who have all sent teams of experts to run basic 
training for law enforcement staff. Although basic training will continue to be 
important, the focus has now shifted to more advanced training to enhance 
the skills of those already working in asset forfeiture. In this regard the 
United States, United Kingdom and Canada have all sent groups of experts 
that provided advanced training on asset forfeiture, international 
jurisprudence, investigation techniques, asset tracing, asset management, 
and money laundering.  

The AFU also conducts training for its staff, both in the law and in drafting 
and advocacy skills with the assistance of outside experts. Several of its 
staff members attend forensic investigation courses at the Pretoria and 
Rand Afrikaans Universities. Finally, the AFU has sought to ensure that 
when it briefs senior counsel from the bar, its staff benefit from the 
experience of working with such counsel. It is engaged in a discussion with 
the General Council of the Bar to secure the right for state advocates to 
appear as junior counsel with senior counsel from the Bar.  

Internal Integrity: In future all staff will receive the same integrity testing as 
the DSO, something which is still being developed by the Office for Internal 
Integrity, but will include for example regular polygraph tests. According to 
Hofmeyer there have been some attempts to get information from the AFU 
which have been taken “very seriously.” 

Public Interaction: In the two years of its existence, the AFU has made a 
conscious effort to make the public aware of their activities, which are seen 
to be a “very visible form of justice”. 

Regarding polling of public perceptions, other than a very basic set of 
questions in the HSRC baseline survey, the AFU is currently in discussions 
with the Institute for Security Studies about doing a study on perceptions of 
the AFU which probably includes the Scorpions as well, to get more 
informed feedback on what public perceptions are of the Unit. 

5. Performance and Cases and Outcomes:  



A review of South Africa’s national anti-corruption agencies 

PSC August 2001  69

effectiveness  Figures from NPA Annual Report 2001
 Cases Orders Success Value of Amount 
Seizures   
Forfeitures   
Forfeiture   
Cases   

The total amount of assets frozen thus far is R218 million in terms of 57 
orders that are in force, well over the initial expectations. The AFU has 
already proceeded to the second stage where it applies for the forfeiture of 
the frozen assets in 38 of the 57 cases. Most of the outstanding cases 
depend on the finalisation of the criminal trial. Thus far 18 of the 38 
forfeiture applications involving R7 million have been finalised with a 100% 
success rate.  

As of mid June 2001 the AFU had taken action in 81 cases involving 
R225m. Of these, corruption cases totalled 15 (19% of total) involving an 
amount of R18m (8% of total). 

An important focus of the work of the AFU has been to ensure that the 
assets are returned to the victims of the crime. Assets are only forfeited to 
the state when there is no victim, and it will be seen that the bulk of 
finalised cases involved victims. By February 2001, the unit had been 
successful in 49 of its 56 cases, and seized assets with a value in excess of 
R200 million. However, only one case involving R145 000 had made it 
through the complete legal process with the money being paid into the 
criminal assets recovery fund. By law, money generated through the 
forfeiture of assets go to a criminal assets recovery fund to be used to 
render financial assistance to law enforcement agencies to combat 
organised crime, money-laundering, criminal gang activity and crime in 
general, and to assist victims of crime.  

The shift in emphasis from doing mainly test cases towards rolling out a 
greater volume of cases is reflected in the table below which compares the 
work of the AFU in its first year and the second year:  

Comparison of cases dealt with by the AFU (1999/2000 – 2000/2001) 
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Amount R0.2m R7.2m 
Cases completed  0 4 
Amount 0 R1.2m 

In the past year the success rate in seizure actions increased significantly, 
from 80% in the first year to over 94% during the past year. This is much 
higher than the 85% success rate that the AFU has set for itself as a target 
in its first 3 years while it is doing many test cases. A large number of 
complex issues, however, remain to be settled, and it is natural that the 
AFU will not succeed in all of these. 

The table also reflects the special effort made by the AFU to increase the 
number of forfeiture applications. These increased fourfold from 7 to 31, 
while the amount increased from R3.8m to R25m. The number of 
forfeitures granted increased from 3 to 15, while 4 cases involving R1.2m 
were finalised during the year. 

Once the basic test cases had been done, one of the major factors 
determining the effective use of forfeiture is the number of forfeiture 
specialists available to prepare and bring applications. To ensure a greater 
volume of cases, the AFU intends to decentralise its activities to a great 
extent and has established regional offices in Cape Town and Durban over 
the past year, as well as a presence in Johannesburg and Umtata. These 
offices will continue to grow during the next year, and will ensure that asset 
forfeiture becomes widely used throughout the country. 

Effectiveness: The AFU has largely measured its effectiveness in terms of 
establishing the law and doing test cases as well as high-profile cases.   

In this regard as the above tables reflect, the AFU is doing well. For the 
current year strategic objectives have shifted to a greater emphasis on 
rolling out volume and so specific targets for corruption or for other specific 
kinds of crime have not been set.  

The AFU set a number of priorities for 2000/2001, its second year of 
operation: 
!" It aims to take the initial ‘seizure’ actions — where the assets of 

suspected criminals were merely frozen — to the next stage in the 
legal process where they are forfeited to the state. This will permit the 
proceeds to be paid into the criminal assets recovery fund. 

!" It plans to initiate some 100 forfeiture cases and target some of the 
major crime figures and syndicates who are on the ‘most wanted’ list of 
the National Director. 

!" It will fight test cases in the courts to obtain greater clarity on the courts’ 
position on civil asset forfeiture. This will permit the AFU to engage 
some of the best legal brains to assist and develop the country’s 
prosecutors on the issue of forfeiture. 

!" It will broaden the focus and use of forfeiture. With this in mind the AFU 
has opened sub-offices in Cape Town and Durban. Further offices are 
planned for the larger centres in South Africa.  

6. Conclusion and 
recommendation  

The AFU does not have a specific anti-corruption mandate but has the 
capacity to investigate cases and seize or freeze assets that are in some 
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way or other way related to criminal offences of an organised nature. From 
the beginning the AFU have identified corruption and serious economic 
offences as one of the major target areas.  

A major focus of the work of the AFU has been to build an effective working 
relationship with SAPS, the DSO and other law enforcement structures. 
This is vital to ensure an increased flow of properly investigated cases to 
the AFU. According to Hofmeyer the AFU has very consciously set itself up 
as a support service to the police to assist the police to do the extra work 
that is necessary for asset forfeiture. One of the most effective forms of 
cooperation has been developed in Cape Town where the SAPS has 
established a special task team consisting of skilled detectives to work with 
the AFU. This has ensured that cases come to the AFU well prepared and 
has lead to a significant increase in the number of cases done in Cape 
Town. The AFU is currently in discussion with the SAPS to set up similar 
task teams as part of its current reorganisation. There is also close co-
operation between the AFU and prosecutors around case information. 

The lines haven’t however always been clear between the AFU and the 
SAPS because of expertise constraints, “particularly in financial 
investigations” where the police often don’t have the capacity to deal with a 
case that is perceived as high priority. The AFU would like to grow the sort 
of skills required for asset tracking both within the Scorpions and in the 
police. 

In terms of overlapping mandates, there is significant overlap between the 
mandate of the AFU and SIU in terms of corruption – related cases and the 
units have tended to work very closely together and mutually referred cases 
to each other. Differences between the two agencies exist especially with 
regard to special powers and the process of proclamations. 

The AFU however, sees itself as having a number of advantages over the 
SIU particularly since its process is quicker - not requiring a proclamation 
process – and they have a much wider ability to freeze assets. 

With regard to the division of labour between the AFU and SIU, the SIU 
cannot strictly act with regard to civil servants who have illegally enriched 
themselves whilst the AFU can and therefore cases for recovery of state 
assets from individual public servants have been referred by AFU to the 
SIU.

The importance of keeping a balance between criminal investigation and 
the recovery of assets in terms of the approach used to address corruption 
cases was raised with respect to the SIU. In dealing with case the AFU 
would for example always subject themselves to the primacy of the criminal 
conviction. In this regard it would be useful to have a place which would 
monitor and direct various approaches taken in terms of achieving the most 
appropriate outcome which might be putting someone behind bars rather 
than recovering money. 

In terms of considering an independent body explicitly dealing with 
corruption, this would be supported by the Unit. This would be a place 
where the most serious cases can be co-ordinated from and dealt with. 
According to the AFU what would “probably make the most sense” would 
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be to locate it within the NDPP alongside the AFU (with a broader mandate) 
as a type of SIU focusing only on corruption. The idea would be that they 
would cross utilise each other’s powers when it is effective. Concern was 
however expressed at the practicalities of setting up a new agency that to a 
large extent would draw on existing capacity from for instance the 
Scorpions.  

Because of the practical and real difficulties of effective co-ordination 
between already overburdened agencies who’ve already “got too much of 
their own agendas” the idea of a dedicated centre/body with authoritative 
and directive powers to sift through reports of alleged corruption and refer 
them to the appropriate agency for investigation was raised as a real 
possibility since “one would want to ensure that there is a single place 
where people can go”.  

The centre would keep track of all the cases it received and monitor which 
agency the investigation has been referred to and might have a database 
that could link it into other cases. 

Recommendation: The AFU has not yet had an opportunity to prove itself. 
It needs to be supported by other agencies and its political principals so 
that the investment already made in it yields returns. 

Reference Material 

· Interview with Willie Hofmeyer, Head of the Asset Forfeiture Unit and Deputy National 
Director of Public Prosecutions 

· Email from Willie Hofmeyer, 10 June, with latest case figures. 
· Martin Schonteich, ISS monograph no 53. 
· NPA Annual Report 2001 
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CHAPTER 11 
SPECIAL INVESTIGATING UNIT 

Chapter overview  

!" The SIU has a unique role to play in the fight against corruption even though its 
performance has not been remarkable.  

!" Its strength lies in its powers to act speedily to save, recover and protect public assets 
through the Civil Law procedure and litigate through the Special Tribunal. 

!" The Unit is accountable to the Executive and reliant on the President through the Minister 
of Justice to issue proclamations to allow the Unit to investigate allegations of corruption. 

!" The resources of the Unit have increased since its creation although human resources 
have declined in recent months because of the uncertainty surrounding the Unit. 

!" The effectiveness of the Unit has been hampered by bad case management and delays n 
bona fide proclamations. 

!" There is overlap with other agencies such as the Public Protector (with regard to 
maladministration0 and the Asset Forfeiture Unit (in respect of civil recovery of assets). 

!" The recent appointment of Willie Hofmeyer to succeed Willem heath as head of the SIU 
has been widely welcomed and the uncertainty of the Unit’s future seems secure as a 
result.

1. Nature and source 
of the agency’s 
responsibility  

Mission: The Special Investigating Unit is committed to provide the highest 
quality professional forensic investigation and litigation service to all State 
institutions as national, provincial and local levels. The activities of the Unit 
are designed to effectively combat maladministration, corruption and fraud 
involving the administration of State institutions and to protect assets and 
public money. 

Mandate: The mandate for the function of the SIU is contained in the Act 
74 of 1996. The Unit carries out investigations as referred to it by the 
President via publication of a proclamation in the Government Gazette. 
Following the investigation, civil action can be instituted in the Special 
Tribunal for the recovery, savings or prevention of loss of state assets and 
state monies should the investigation reveal that such monies or assets 
were misappropriated, unlawfully obtained, etc. 

Legislation: The SIU was established on 14 March 1997 by proclamation 
by the President in terms of Act 74 of 1996. 

The purpose of a SIU is defined as follows: “To provide for the 
establishment of Special Investigating Units for the purpose of investigating 
serious malpractices or maladministration in connection with the 
administration of State Institutions, State assets and public money as well 
as any conduct which may seriously harm the interests of the public”. 

The President may refer matters to a SIU for investigation only on the 
following grounds: 
1. serious maladministration in connection with the affairs of any State 

institution; 
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2. improper or unlawful conduct by employees of any State institution; 
3. unlawful appropriation or expenditure of public money or property; 
4. unlawful, irregular or unapproved acquisitive act, transaction, measure 

or practice having a bearing upon State property; 
5. intentional or negligent loss of public money or damage to public 

property; 
6. corruption in connection with the affairs of any State institution; or 
7. unlawful or improper conduct by any person which has caused or may 

cause serious harm to the interests of the public or any category 
thereof.” 

In practice the SIU, after receiving information, submits an application 
supported by motivation to the Minister of Justice for a matter to be 
proclaimed by the President. 

The Act makes provision for the establishment of more than one Special 
Investigating Unit.  In terms of section 2, a Special Investigating Unit may 
be appointed on an ad hoc basis as the need arises or a matter could be 
referred to a particular unit already in existence.  

The Act furthermore makes provision for the establishment of Special 
Tribunals to adjudicate civil matters emanating from investigations 
conducted by a SIU. The Special Tribunal provides a speedy forum for the 
adjudication of matters as these matters do not have to compete with other 
cases for a place on the rolls of the ordinary courts.   

In terms of section 4 of the Act the SIU has to refer evidence regarding or 
which points to the commission of an offence to the NPA. 

2. Institutional and 
operational 
arrangements  

Independence of the SIU: The SIU is not independent but a mechanism 
which the Executive can use to recover public monies. 

Appointment Mechanism: Judge Willem Heath was the first Head of the 
Special Investigating Unit. 

In an amendment to the Act during 2001, following the Constitutional Court 
ruling by Judge Chaskalson in South African Association of Personal Injury 
Lawyers vs Heath and Others 2001 (1) SA 883 CC, where it was found that 
a judge could not head an investigating unit as this compromised the 
independence of the judiciary by being subject to executive directives, the 
following appointment mechanism was put in place. 
1. The President must appoint a person who is a South African citizen 

and who, with due regard to his or her experience, conscientiousness 
and integrity, is a fit and proper person to be entrusted with the 
responsibilities of that office, as head of a Special Investigating Unit 
established by the President. 

2. If the office of the Head of a Special Investigating Unit is vacant, or if 
the Head of such a Unit is for any reason not available, the President 
may appoint any person meeting the requirements referred to in 
paragraph (a) as the Acting Head of such Unit for the period 
determined by the President. 

3. The President may at any time remove the Head of a Special 
Investigating Unit from office if there are sound reasons for doing so. 
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Reporting and Accountability: The Head of the Unit is accountable to the 
President. 

In terms of the Act the Head of the Unit must from time to time as directed 
by the President report on the progress made in the investigation and 
matters brought before the Special Tribunal concerned and upon the 
conclusion of the investigation, submit a final report to the President. 

The SIU must at least twice a year submit a report to Parliament on the 
investigations by and the activities, composition and expenditure of such 
Unit.  

Functions and Powers: The functions of a Special Investigating Unit are: 
1. to investigate all allegations regarding the matter concerned;  
2. to collect evidence regarding acts or omissions which are relevant to its 

investigation and, if applicable, to institute proceedings in a Special 
Tribunal against the parties concerned;  

3. to present evidence in proceedings brought before a Special Tribunal;  
4. to refer evidence regarding or which points to the commission of an 

offence to the relevant prosecuting authority;  
5. to perform such functions which are not in conflict with the provisions of 

this Act, as the President may from time to time request;  

A Special Investigating Unit must, as soon as practicable after it has 
obtained evidence inform the relevant prosecuting authority thereof, 
whereupon such evidence must be dealt with in the manner which best 
serves the interests of the public.  

In terms of powers, the Unit has broad powers enabling it to act speedily 
against allegations of maladministration and corruption. With the authority 
of a magistrate or judge, unit members can enter and search premises and 
remove documentation on the basis of a reasonable suspicion that it would 
assist an investigation. The unit can also summon anyone to appear before 
it and compel them to answer questions. It. has powers to make an order 
for the return of money or property and to issue an interdict to stop the 
potential loss of such money or property.  

3. Resources and 
capacity  

Finance: Although the SIU’s budget is allocated by State Expenditure via 
the Department of Justice, the Head of the Unit is the accounting officer. 
(The SIU was proclaimed a schedule III body in terms of the Public Finance 
Management Act.) Budgetary allocations are made to the SIU and some 
Departments also make a contribution pertaining to the investigations by 
the SIU into their affairs. The relevant figures for the years 1999-2001 are 
as follows: 

Total Funds Received 
Year Dept. of Justice 

Grants 
Other Total 

1997/1998 9,646,000 276,508 9,922,508 
1998/1999 16,192,000 557,363 16,749,363 
1999/2000 16,894,000 65,000 16,959,000 
2000/2001 17,739,000 - 17,739,000 
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Human Resources: The staff component according to the recent audit (the 
Henning Report April 2001) comprises 82 staff members broken down into 
the following categories: administrative support (23), a librarian, personal 
assistant, a legal team (7), financial officers (2), a finance manager, a 
human resources manager, a systems analyst, a network technician, 
investigators (36) and managers of investigations (8). 

The Annual Report (1999/2000) notes the problem of staff turnover where 
the unit lost experienced and skilled staff members and a number of highly 
qualified staff took up positions within the private and public sectors leaving 
a void in vital areas such as investigation and litigation. 

With the current uncertainty of the future of the SIU staff morale is low and 
there is a likelihood of further staff resignations. 

4. Strategic issues 
facing the agency  

Training: A number of training and development programmes for all staff 
were presented on various aspects including information analysis and the 
Public Finance Management Act. Specific courses were presented to 
management and supervisory members, administrative and support 
members and legal and investigative members, with trainee investigators 
undergoing an intensive 9 month in-house training programme.  

Public Interaction: The Unit and its former head Judge Willem Heath 
actively pursued a high-profile media strategy. The SIU was invited to be 
represented at a number of local and international conferences, seminars 
and functions (listed in detail in the Annual Report) which are viewed as an 
integral part of the Unit’s public awareness programme and an opportunity 
to educate individuals and organisations about the impact of corruption, 
fraud and mal-administration – both in the private and public sphere.  

5. Performance and 
effectiveness  

Cases and Outcomes: During 1999/2000 a Special Report of the Auditor-
General was tabled which verified that the Unit had saved, recovered, or 
protected the loss of state assets and state money to the value of R1,3 
billion during the financial year ending March 1999. 

Audited figures for the period 1 April 1999 to 31 March 2000 indicated that 
the Unit recovered, saved or prevented the loss of R168million. Of this 
R112 million were cash recoveries. 

According to the Henning Report, the President has since 1997 issued 67 
proclamations referring matters to be investigated to the existing SIU.  
Further proclamations were requested, but not granted. As at March 2000, 
the total number of proclamations outstanding is 127 (according to the 
Annual Report). 

During 1999/2000, 15 proclamations were published in the government 
gazette empowering the Unit to conduct in-depth investigations into a 
number of cases. This as opposed to 53 proclamations received during the 
1998/1999 financial year, representing a significant drop in number. During 
the 1999/2000 82 cases were completed through the Special Tribunal. 

The present workload is such that it may take the Unit three to four years to 
complete all the investigations should they proceed to search for and 
investigate each and every possible unlawful, improper or irregular act. 
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The Henning Report made recommendations in respect of the outstanding 
investigations of the SIU in order to wind up it current workload as 
efficiently as possible. In respect to outstanding proclamations, it is 
proposed that these be referred back to departments and premiers a 
process be set in place to monitor action taken. A statutory obligation now 
rests on the Departmental Heads as accounting officers to take steps to 
recover money lost from their Departments, to institute disciplinary steps 
where necessary and to take preventative steps.  In instances where 
offences appear to have been committed, these should be referred to the 
South African Police Services. 

Having considered the volume and nature of the work presently in the 
offices of the SIU, the Henning Report notes that “it is clear that if correctly 
managed, there will for the foreseeable future remain a need for a unit such 
as the SIU.” 

Effectiveness: The SIU has nine operational managers, each with a multi-
disciplinary team that deals with a number of proclamations, or with a part 
of a proclamation.  The teams consist of highly capable staff [investigating 
officers, auditors, legal representatives, etc.] and most of the teams have 
developed the expertise to deal with major and voluminous investigations.  
The teams have performed well in many investigations and have indeed 
recovered or prevented substantial losses. 

The Henning Report highlights a number of problem areas with the 
effective functioning of the SIU. In particular, the efficiency of the teams 
was hampered by the taking on of less serious matters and/or more work 
than the teams could handle. It was further hampered by legislative 
shortcomings. The inflow of work and the prioritisation of matters to be 
referred to the SIU, should have been better managed. 

Most of the proclamations are couched in wide terms and set out several 
matters to be investigated. In various instances it eventually turned out that 
the matters were of a less serious nature and could have been dealt with in 
the ordinary course of events. In others, there was a need for further 
proclamations. By the issuing of too many proclamations in respect of 
matters that did not really require the special attention of the SIU, the SIU 
has undertaken more work than it could handle within a reasonable time. 

In several instances the investigation of matters, some of which have been 
proclaimed as long ago as 1998, still has to commence. Due to the lapse of 
time, the SIU has already been prevented from civil recovery in some 
instances by the possibility of pleas of prescription.  

According to the report, Judge Heath’s comment in the media that his unit 
has been undermined by the failure to refer new matters to him during 
2000, is surprising in the light of the fact that the SIU is presently unable to, 
within the foreseeable future, finalise all matters that have been proclaimed. 

The decrease in the amounts recovered and saved by the SIU during the 
last year, was not only brought about by the fewer referrals to the SIU of 
matters to be investigated, but also by the fact that the teams are now 
involved in long and tedious investigations which will take time to produce 
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results And proceedings in the Special Tribunal are delayed by the 
uncertainty in respect of the jurisdiction of the Special Tribunal. 

Officials of the Department of Justice had initially merely rubber stamped 
the requests for proclamations.  This position has now, to some extent 
been rectified.  However, a few requests that did have merit, as they would 
be a necessary extension of an existing proclamation that is required to 
complete the investigation, have not been granted. Furthermore, the 
process of referring matters by way of proclamation is a cumbersome one, 
with many built-in delays, resulting in matters already being old if eventually 
referred. 

The referral of certain matters to the SIU reflects badly on the ability and 
competence of certain departments to assume responsibility for their own 
functions. The lack of discipline and integrity, and the absence of control  in 
certain Departments have led to many of the irregularities that were 
referred to the Unit for investigation.  In some of the instances it would have 
been more effective to compel the departments themselves to take 
responsibility to address the irregularities, or for the Departments to actively 
participate in the investigation.  This would also have resulted in enabling 
them to put proper control systems in place to prevent a re-occurrence.  
The task was, however, merely shifted to the SIU, at no apparent expense 
to the relevant Department and often with little assistance rendered by such 
Department. 

In many instances there is a corresponding police investigation. In general, 
it appears that there was limited co-operation or exchange of information 
between the SIU and the SAPS.  There are,  however, exceptions to this 
general statement.  Additional comments on the status of police 
investigations will be made infra. In some instances the SAPS have 
referred matters to the SIU and there has been some liaison with the 
SAPS. However, apart from a few exceptions, evidence was not referred by 
the SIU to the NPA as required by the Act. 

6. Conclusion and 
recommendation  

The Unit is one of the few agencies under review in this report which has a 
specific anti-corruption mandate. The SIU has a specific role to play in 
special circumstances where a special mechanism is required to recover or 
to prevent damage to the State, in other words, where the interests of the 
State and the public require that the matter not be dealt with in the ordinary 
course.  The complexity of the matter or the involvement of senior 
management in the alleged improper acts, the need for swift action to 
recover losses, etc, are some of the considerations to be taken into 
account. 

Although the investigations of the SIU often overlaps with a corresponding 
criminal investigation, the SIU does not conduct investigations with the 
purpose of bringing accused on criminal charges before the criminal courts.  
Their investigations are aimed primarily at the civil recovery of funds or 
assets and the prevention of financial loss. 

Whilst other agencies, in particular the Public Protector and the Asset 
Forfeiture Unit have noted significant overlap with the functions of the SIU, 
in its Annual Report the SIU noted that it works closely with all other bodies, 
both national and provincial, such as the SAPS, the Public Protector, the 
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Investigating Directorate for Serious Economic Offences, the National 
Prosecuting Authority, the Office of the Auditor-General, the Public Service 
Commission, the National Intelligence Agency, the South African Revenue 
Services and the Independent Complaints Directorate.  

In various respects the Unit plays a role not fulfilled by any of the 
institutions mentioned above since the Unit is the only one who has as its 
focus area the application of Civil Law in order to recover money and other 
assets, save such money and assets and/or safeguard such money and 
assets belonging to state institutions. The Unit has the capacity to take a 
matter from the stage where it is a mere allegation, through a full 
investigation and ultimately engage in litigation to bring the matter to 
finality. Due to the application of the Civil Law the unit has the added 
advantage that unlike instances where the Criminal Justice System is 
utilised and the guilt of an accused person has to be proved beyond 
reasonable doubt, the Unit only has to prove its case on a balance of 
probabilities.

Recommendation: The Minister of Justice’s recent decision on the 
location of the SIU is supported. 

Reference Material 

· Special Investigating Unit Annual Report 1999/2000 
· South African Association of Personal Injury Lawyers vs Heath and Others 2001 (1) SA 883 
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· Special Investigating Units and Special Tribunals Act no 74 of 1996 
· Special Investigating Units and Special Tribunals Amendment Act * of 2001 
· Johnny De Lange 2001 “The legal grounds for prohibiting at this stage the referral of the arms 

deal to an investigation by a special investigating unit.” 
· Lala Camerer, 1999 “Tackling the multi-headed dragon: Evaluating the prospects for a single 

anti-corruption agency in South Africa”, ISS Paper. 
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CHAPTER 12 
DEPARTMENT OF PUBLIC SERVICE AND 

ADMINISTRATION

Chapter overview  

!" DPSA through the new Anti-Corruption Unit has an important role to play with regards to 
strategic policy-making around corruption in the public sector.

!" The DPSA is in favour of a single agency approach to fight corruption in South Africa but 
recognizes that further thought needs to be given to the preconditions for the effective 
functioning of such a body. 

1. Nature and source 
of the agency’s 
responsibility  

Mandate: The Department of Public Service and Administration (DPSA) 
was established with effect from 1 April 1996 to support the Minister for the 
Public Service and Administration (MPSA) to perform his/her functions as 
set out in the Public Service Act. At that stage most of the functions were 
being performed by the then Public Service Commission.  

Cabinet mandated DPSA to convene a Public Sector Task Team to 
develop a Public Service specific anti-corruption strategy together with a 
national strategy. After discussion in the Governance and Administration 
cluster, Cabinet decided that the Public Service Strategy must be 
presented to Cabinet in July 2001. 

Legislation: DPSA falls under the Public Service Act of 1994. The Act 
does not contain a specific function with respect to corruption, but the Act 
does however refer to “conduct”, “efficient management”, “maintenance of 
discipline”, “promotion of sound labour relations” and “proper use and care 
of State property”. With respect to corruption, no explicit legislation exists 
which defines the DPSA’s role.  

2. Institutional and 
operational 
arrangements  

Reporting and Accountability: The DPSA is accountable to the Minister 
for Public Service and Administration (MPSA) and Parliament through its 
accounting officer. The Minister has formal accountability as required of 
political heads, namely to the President and Parliament. 

Appointment Mechanisms: The head of department, i.e. the Director-
General, is appointed in terms of the procedure prescribed by the Act, of 
which merit and competence are key considerations. 

Powers and Functions: The DPSA supports the MPSA in making policy 
and enabling implementation on the following areas: 
!" Functions of, and organisational arrangements in the Public Service; 
!" Employment and other personnel practices, including promotion of 

broad representivity and human resource management and 
development; 

!" Salaries and other conditions of service; 
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!" Labour relations; and reform and transformation. 

The Act also empowers the MPSA to issue regulations on the above and 
other matters (including on conduct) and to advise the President and 
members of the national and provincial executives on any of the above 
areas as far as it relates to any body or agency established in law. 

The DPSA does not have any corruption-specific powers. It also does not 
have a function of investigation and prosecution in the criminal-justice 
sense, but is responsible for the efficient and effective functioning of the 
Public Service as a whole. Thus its role is to create or enable the efficient 
and effective execution of the function of anti-corruption work by ensuring 
the development of appropriate frameworks. DPSA does however have 
powers- 
!" To make policy and regulations on conduct 
!" Of access to documents and information 
!" Related to organisational arrangement of functions (e.g. anti-

corruption) 
!" Related to human resource management and development 
!" Related to reform and transformation. 

Presently the DPSA Anti-Corruption Unit is in the policy development stage 
and consults with all the agencies and other partners (such as civil society 
and donors) on an ongoing basis. 

3. Resources and 
capacity  

Resources and Capacity: The budget of the DPSA’s Anti-Corruption Unit 
was established for the first time with effect from 1 April 2001.This is not felt 
to be sufficient to pursue the mandate of this Unit and additional budget is 
being pursued through established procedure. 

Human Resources: Human resources have increased 100% since 1 April 
2001. (Unit has doubled in size from its initial establishment on 1 April 
2001.) Staff are believed to be adequately remunerated. 

4. Strategic issues 
facing the agency  

Training: Training is not seen as sufficient in all respects and a Human 
Resources Development (HRD) plan has been developed for staff 
members. 

Internal integrity: DPSA has a fraud plan as required in terms of the 
PFMA. However, internal safeguards are insufficient at present and will be 
developed with the implementation of the Strategy. Staff are not subjected 
to random integrity tests. In terms of dispensing with staff whose integrity 
has become doubtful within DPSA the requirements of Resolution 2 of 1999 
will prevail. 

Public Interaction: DPSA is well known to the public but not necessarily 
for its anti-corruption role. In terms of polling, this has not occurred in 
relation to anti-corruption issues but in terms of its other roles various 
stakeholders, including institutions outside of the public service was polled 
at the end of 2000. 

5. Performance and 
effectiveness  

Cases and Outcomes: The DPSA performs a policy function with regard 
to corruption. DPSA has however dealt directly with 14 cases of ill discipline 
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and incapacity. DPSA has also investigated allegations of corruption, 
maladministration, sexual harassment and bribery at the Department of 
Correctional Services (DCS). This investigation was conducted at the 
request of the Minister for Correctional Services and a report on the 
investigation was handed to the Minister/Commissioner for action. This 
investigation is regarded as a once-off event and not part of the DPSA’s 
ongoing work.  

Effectiveness: The effectiveness of DPSA with regard to corruption is not 
measurable at this stage as the work has only been conducted since April 
2001. Part of the Public Service Anti-corruption Strategy development 
includes developing indicators for success of the strategy. At this stage it is 
not foreseen that success will be measured in terms of number of 
prosecution/convictions, but rather in a decrease in the number of incidents 
of corruption 

6. Conclusion and 
recommendation  

In terms of corruption-related issues DPSA has been tasked by Cabinet to: 
!" Develop and implement a Public Service Anti-Corruption Strategy (note 

that the DPSA will not be the sole implementing agency) 
!" Support the MPSA in the National Anti-corruption Forum 
!" Lead discussions on negotiating the UN Convention against Corruption 

and ensure implementation of other instruments in the Public Service 
!" Manage the implementation of the UNODCCP support to the SA 

Government; and 
!" Establish a cadre of skilled individuals to manage disciplinary 

proceedings of senior managers and other high profile employees. 

These are new functions that are now being performed formally (i.e. 
institutional capacity has been created for this purpose) with effect from 1 
April 2001 through the new Unit for Anti-Corruption and High Profile Cases. 

The work of DPSA is integrated and many other initiatives are being 
conducted that will impact on corruption but cannot be classified as anti-
corruption initiatives. An example is the revival of the Batho Pele initiative to 
improve service delivery and in particular to create a sense of pride and 
professionalism with employees. Another example is the development of 
generic competencies for senior managers (used in appointment and 
performance evaluation) of which honesty and integrity are key 
competencies. 

DPSA believes that resources need to be better utilized in the fight against 
corruption and in principle favour the single Agency approach. However, 
the design of the Agency will take further research and its resourcing will be 
particularly complex as a result of a rationalisation of functions of other 
agencies. On the assumption that the Public Service Anti-Corruption 
strategy is responsible for developing will culminate in the establishment of 
a dedicated anti-corruption agency, DPSA in responding to the interview 
schedule proposed the following rationalisations of agency functions: 
!" The SIU will become the core of the investigating function of the 

Agency. 
!" The Public Protector will retain its focus on ensuring administrative 

justice however, the anti-corruption function of the Public Protector 
move to the Agency. 
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!" The National Prosecuting Authority will retain its responsibility for 
criminal prosecution (and civil recovery where appropriate), but that the 
investigative function with respect to corruption cases will move to the 
Agency. 

!" The SAPS role will remain unchanged as far as its responsibility for 
investigating criminal allegations is concerned. This will require close 
cooperation with the Agency to share resources and eliminate 
duplication. 

!" Public Service Commission’s ethics promotion role will become part of 
the Agency. In addition the PSC’s role needs further clarification as it is 
very diverse at present, possibly hampering optimal functioning. 

Conditions for the establishment of the Agency will need to be developed to 
ensure a fair and optimal spread of resources. Accountability should be 
directly to the President.  DPSA expressed the view that it was too early at 
this stage to give a comprehensive response to the question of a single 
dedicated anti-corruption agency 

Recommendation:  
!" DPSA should be encouraged to play a conceptual leadership role and 

to offer more guidance on the detailed functioning of a national anti-
corruption approach or strategy, as it becomes outlined in the National 
Anti-Corruption Forum.  

Reference Material 

· Email response (20 June) from Ruan Kitshoff, Manager: Unit for Anti-Corruption and High 
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· Budget Vote Speech 2001: Minister for Public Service and Administration. 
· Information Pack for Members of the Public Service Task Team: Anti-Corruption. 




