
 

 

  
   

Public Service Commission promotes the 

values and principles outlined in section 

195 of the Constitution 

 

  

The Constitution of the Republic of South Africa, 

1996 (“the Constitution) mandates the Public 

Service Commission (PSC) to promote values and 

principles enshrined in section 195. These include, 

among others, a high standard of professional 

ethics; an accountable public administration; 

cultivation of good human resource management; 

and a representative public administration, with 

employment and personnel management based on 

ability, objectivity, fairness and the need to redress 

the imbalances of the past to achieve broad 

representation.  

 

In the course of executing its mandate in terms of 

section 196(4)(f)(ii) — “ to investigate grievances of 

employees in the public service concerning official 

acts or omissions, and recommend appropriate 

remedies;”, the PSC has the opportunity to 

recommend remedial actions which contribute 

towards promotion of the above-mentioned values 

and principles. In cases where personnel 

procedures relating to recruitment, transfers, 

promotions and dismissals do not comply with the 

values and principles provided for in section 195 of 

the Constitution, the PSC may give directions 

aimed at ensuring that there is compliance in that 

regard.  

 

The PSC has throughout the years investigated 

grievances of employees in the public service and 

made recommendations to executive authorities of 

different departments. These recommendations 

were at times ignored by some executive authorities 

without even providing reasons for not 

implementing them. This has been the case despite 

the Constitution requiring that organs of state must 

assist and protect the PSC to ensure its 

independence, impartiality, dignity and 

effectiveness. 
 

The courts have in 2016 clarified the status of 

recommendations made by the Public Protector and 

other Chapter 9 institutions as established by the 

Constitution. Although not a Chapter 9 but a Chapter 

10 institution, the principle applicable to these 

institutions is also applicable to the PSC, which is a 

creature of the Constitution. 

 

With a view to ensure good human resource 

management and promote a representative public 

administration with employment practices based on 

ability, objectivity and fairness, the PSC has made 

several recommendations in these areas, in the 

course of grievance investigation. 
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WHAT GOES WRONG IN SHORTLISTING 

PROCESSES IN THE PUBLIC SERVICE SECTOR 

 
Introduction 

 
Recruitment and selection is a system used by 
organisations to recruit suitable employees. The 
ultimate aim is to attract the best available skills in 
the labour market to fill vacant positions in the 
organisation. In order to recruit a suitable pool of 
employees, organisations require good human 
resource policies and procedures to be in place, 
and must properly implement such policies. 
 
In order for employers to attract the most qualified, 
experienced and skilled individuals for the positions, 
the first step is for management to develop 
advertisements that will attract the most suitable 
applicants who meet the inherent job requirements 
and the production/service delivery demands of the 
organisation. Human Resources Management 
Personnel or Recruitment Specialists are given the 
responsibility to design and ensure that the process 
of recruitment repeatedly and consistently takes 
place in a manner that is in line with the legislative 
and other regulatory frameworks that govern 
recruitment and selection processes. “In today's 
rapidly changing business environment, 
organizations have to respond quickly to 
requirements for people. Hence it is important to 
have a well-defined recruitment policy in place, 
which can be executed effectively to get the best 
fits for the vacant position.  Selecting the wrong 
candidate or rejecting the right candidate could turn 
out to be costly mistakes for the organizations”.1  
 
The selection process is initiated by screening the 
suitability of all applicants. Screening minimises the 
time the Selection or Shortlisting Committee will 
spend on the selection process, by removing the 
obviously unqualified or undesirable applicants and 
remain with those who meet the minimum 
requirements of the post for shortlisting purpose.2 
 
The public service sector as the biggest employer in 
the Republic has the ability to attract a voluminous 
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number of applicants from within the public sector, 
private sector and/or the unemployed. The process 
of selecting employees for interviewing purpose 
requires a shortlisting process that is fair and just. It 
is important to emphasize that for service delivery 
to improve and for transformation to be taken 
forward, appointments of employees in the public 
service, at all levels, need to be above reproach. It 
is only when the most competent persons available 
are selected within the parameters of the regulatory 
framework, including legislation on Affirmative 
Action and Employment Equity, that the leadership 
and skills required to advance our democracy will 
be provided.3  
 
As indicated earlier, there are several steps towards 
the appointment of suitable candidates. They 
include advertisement, screening, shortlisting, 
interviewing, practical assessments where 
applicable, recommendation, decision making and 
communication of outcome. This article will 
however focus only on “shortlisting processes” as 
one of the critical steps in the recruitment and 
selection process.  
 
The reason for the focus is that most of the 
grievances received by the PSC on recruitment and 
selection processes relate to shortlisting processes. 
The majority of grievances emanate from failure to 
adhere to the applicable regulatory framework, 
whether due to lack of knowledge or understanding 
of same, or deliberate flouting of public service 
prescripts and departmental recruitment and 
selection policies.  
 
Selection / Shortlisting Committee 
 
Regulation 67 in Chapter 4 / Part 4 of the Public 
Service Regulations, 2016 (“the PSR”), provides 
that “An executing authority shall appoint a 
selection committee to make recommendations on 
appointments to posts. The selection committee 
shall consist of at least three members who are 
employees of a grading equal to or higher than the 
grading of the post to be filled or suitable persons 
from outside the public service.”4 The regulation 
proceeds further to provide how the selection 
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committee for different levels at national and 
provincial level shall be constituted. In most 
departments, this function is delegated to the Head 
of Department in which the executive authority 
delegates most of his/her powers and functions in 
respect of appointment of selection panel members. 
The extent of such delegation of power and function 
must be documented and approved.  
 
Approval of Shortlisting Committee members  
 
The PSC has observed through investigation of 
grievances relating to the filling of posts that in 
some cases departments do not follow the correct 
procedure to obtain approval for the selection 
committee from the delegated authority. In cases 
where approval was obtained, but a member of the 
shortlisting committee suddenly becomes 
unavailable (whether due to ill-health, bereavement 
or other work commitments), departments fail to 
follow the correct procedure to substitute such a 
member. They tend to verbally agree on 
substituting the unavailable member, at times not 
even recording in the minutes that a particular 
member is a replacement for the one that is not 
available.  
 
Substitution of the unavailable member of the 
shortlisting committee must follow the same 
process of requesting written approval from the 
delegated authority.  
 
The effect of not obtaining approval for a shortlisting 
committee is that the work done by such a 
shortlisting committee would be considered to be an 
irregular conduct on the part of the department, and 
therefore invalid. In cases of this nature the PSC 
would normally make a finding that the shortlisting 
process was flawed and the appointment irregular. 
The PSC would therefore recommend that the 
executive authority must implement the provisions 
of section 5(7) of the Public Service Act, 1994, and 
the Khumalo and Ritchie v The MEC for Education, 
KwaZulu-Natal, CCT 10/13 [2013] ZACC 49, case 
law to correct such appointment if already made; or 
where appointment has not yet been made, to stop 
the process and correct the mistake by following the 
correct process of having a properly constituted 
shortlisting committee approved by the delegated 
authority. 
 

Composition of shortlisting committees   
 
Regulation 67(1) (a) and (b) provides that the 
chairperson of the selection committee shall be an 
employee of a grade higher than the post to be 
filled; and that in the event that the head of the 
component within which the vacant post is located, 
is graded lower than the vacant post, such a head 
may be a member of the selection committee.  
 
According to regulation 67(1), the composition of 
the shortlisting committee shall consist of at least 
three employees whose rank are equal or higher 
than the vacant post. This implies that no person 
whose rank is lower than the vacant post may be a 
member of the shortlisting panel, except where the 
sub-regulation (b) is applicable.  
 
In some of the grievance investigations conducted 
by the PSC, it was found that some shortlisting 
committees were not properly constituted, either in 
terms of number or the rank of some members. As 
with the shortlisting committee that was not 
approved by the delegated authority, an improperly 
constituted shortlisting committee negatively affects 
the process of identifying a suitable candidate for 
the post since an irregularity has occurred in the 
process.  
 
Conducting shortlisting  
 
The shortlisting process comes after the screening 
process where applicants who do not meet the 
minimum requirements are eliminated and those 
who meet the minimum requirements are 
considered for shortlisting to be interviewed. The 
shortlisting committee has the responsibility to 
determine and set the criteria for shortlisting which 
must be followed in the selection of candidates to 
be called for interviews.  In terms of regulation 
67(5), the shortlisting committee must use valid 
methods, criteria or instruments for selection that 
are informed by the inherent requirements of the 
post and free from any bias or discrimination and .  
The selection criteria must be to recommend to the 
delegated authority a list of candidates to be 
shortlisted for interviews. 
  
The PSC in its Toolkit for Recruitment and Selection 
process outlined the following principles for 
shortlisting: 
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 A fair set of shortlisting criteria should apply, 
with the sole purpose of identifying a pool of 
best suited candidates for a specific position. 

 Shortlisting criteria must be in line with the job 
content and appointment, as well as advertised 
requirements so that applicants shortlisted are 
clear on the criteria that apply in a consistent 
manner. 

 Any waivers (i.e. applicants being short-listed 
without meeting shortlisting requirements) 
should be fully motivated, approved and be 
properly documented. 

 A declaration of a conflict of interest should be 
made if any candidate is related to or a friend of 
an official involved in the shortlisting process to 
uphold fairness, equality and objectivity, if such 
relationships exist. 

 The various activities of the shortlisting process 
should be documented and put on record.5 

 
The PSC has investigated grievances relating to 
filling of posts where it observed in the cause of 
considering the grievance that some shortlisting 
committees’ methods and or criteria for shortlisting 
are tainted with bias or discrimination; and at times 
even new requirements which completely deviate 
from the requirements as captured in the 
advertisement are used. This practice is 
vehemently discouraged and should be 
discontinued as it does not promote a high standard 
of professional ethics, and at times it contravenes 
section 195(1)(i) of the Constitution of the Republic 
of South Africa, 1996, (“the Constitution”). 
 
Reducing the number of qualifying candidates 
to a manageable number to be interviewed  
 
The PSC has observed that although departmental 
policies provide for shortlisting principles as listed in 
the PSC Toolkit for Recruitment and Selection, 
there are however problems in the implementation 
of such policies as those responsible fail to comply 
therewith.  
 
It is common cause that often departments are 
faced with a large number of applicants who qualify 
in terms of the requirements as indicated in the 
advertisement. The reality is that it would not be 
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realistic and manageable for a department to invite 
all qualifying candidates for interviews, and as such 
there is a need to reduce the number, using valid 
methods and criteria. This may include, for 
instance, targeting applicants whose number of 
years of experience in a particular area which is 
critical for the post and higher qualifications than 
the minimum set in the advert, etc. However, in so 
doing the shortlisting committee should be cautious 
not to add qualifications which were not originally in 
the advertisement, or any other requirements that 
materially deviate from the requirements as 
indicated in the advertisement. 
 
In one grievance investigated by the PSC, the 
aggrieved employee applied for a post for which he 
/ she met the minimum requirements as indicated in 
the advertisement, but was not shortlisted. The 
PSC investigation revealed that the aggrieved met 
the minimum requirements of the post as 
advertised, and that the department’s shortlisting 
committee acted unfairly by introducing a drivers’ 
license as a requirement while the advertisement 
did not stipulate such. It was found that this addition 
was biased, unfair and irregular in that a  drivers’ 
license was not a requirement and the shortlisting 
committee erred by introducing a requirement which 
applicants were not aware of. Even though 
shortlisted candidates did attach their driver’s 
licenses, the criteria was found to be unfair as it fell 
too far outside the parameters of the advertised 
requirements. 
 
In conducting this process of reducing the number 
of candidates to be shortlisted for interviews, it is 
critical that the method and criteria used be 
recorded in the minutes of the shortlisting 
committee, as well as how the final decision to 
arrive at the final list came about. This information 
is very important when investigating grievances on 
the filling of posts, especially in cases where the 
aggrieved alleges that he / she qualifies and should 
have been shortlisted for interview. 
 
The role of HR in documenting minutes during the 
shortlisting meeting, including recording into the 
minutes how a particular decision was reached is 
very crucial. Record keeping is also very important. 
In most cases the minutes will reflect the 
requirements as they appear on the advertisement 
to be the set criteria, however during 
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investigations by the PSC, it is mostly found that the 
minutes are not a true reflection of what transpired. 
This is established when a verification on how other 
candidates were eliminated while they possess 
similar qualifications and experience to those who 
have been short-listed. It has been observed that 
departments find it hard to reduce the number of 
applicants in the event many applicants meet the 
requirements. In order to shortlist few candidates, 
committees resort to the introduction of criteria 
additional to what is contained in the advertisement. 
This results in perceptions that departments have 
flouted the recruitment procedure and principles. 
 
It should be noted that in reality, it would be 
impractical for a Department to shortlist every 
applicant who meets the minimum requirements as 
outlined in the advertisement. It is for this reason 
that Regulation 67 (5) PRS, 2016 provides that “(5) 
The selection committee shall make a 
recommendation on the suitability of a candidate 
after considering only— (a) information based on 
valid methods, criteria or instruments for selection 
that are free from any bias or discrimination; (b) the 
inherent requirements of the post; (c) the 
department’s employment equity plan as 
contemplated in regulation 27; and (d) in respect of 
candidates applying for posts from salary level 9 
and above— (i) the level of understanding of the 
relevant departmental mandates; (ii) the ability to 
identify problems and find innovative solutions; and 
(iii) the ability to work in a team.”  
 
Proper recording should be made, detailing the 
method and criteria or instrument used to reduce 
the number of qualifying candidates. Capturing of 
reasons for those who met minimum requirements 
as outlined in the advertisement but failed to meet 
the shortlisting criteria should be made at this step 
of the process.  
 
Since departments are expected to be objective and 
fair in the shortlisting process, when the shortlisting 
committee has set a criteria to reduce the number 
of ‘qualifying’ applicants, the criteria must be 
applied throughout without favour or bias to 
advantage internal candidates or specific 
individuals. If internal candidates do not meet the 
set criteria, they should not be shortlisted only 
because they are internal.  
 

The Toolkit as issued by the PSC describes that a 
reduction of applicants must be carried out in a 
manner that is just, fair and consistent in that 
candidates must be ranked, and to determine a cut-
off point below which candidates will not be 
interviewed. The criteria utilised for shortlisting 
purposes should therefore be in sufficient detail to 
allow for this and should be applied consistently. 
Care must, however, be taken that the process 
does not work against Affirmative Action and 
Employment Equity objectives.6   
 

Applicants who do not meet the minimum 
requirements of the post as outlined in the 
advertisement  
 
As already indicated, in developing the criteria to 
reduce the number of candidates to be interviewed, 
departments must be careful not to drastically go 
outside the requirements as set out in the 
advertisement, even to the extent of qualifying 
those applicants who did not meet the minimum 
requirements as outlined in the advertisement. In 
the Khumalo case mentioned above, it was held 
that section 11(2) of the PSA must be read in the 
context of the state’s obligations under 
section 195(1)(i) and the right to fair labour 
practices under section 23 of the Constitution.  
Section 195(1)(i) which stresses the importance of 
ensuring that appointment processes in the public 
sector are based on ability, objectivity and fairness.   

 
It was further held that fairness in employment 
practices and labour relations requires the state to 
be even-handed and transparent not only to those 
whom it employs, but so too to those who may wish 
to apply for employment at a state institution.  “It 
would not be fair if the state were to employ 
persons who do not meet the very requirements 
that the state itself sets.  It is neither fair nor in 
compliance with the dictates of transparency and 
accountability for the state to mislead applicants 
and the public about the criteria it intends to use to 
fill a post.  The formulation and application of 
requirements for a particular post is a minimum 
prerequisite for ensuring the objectivity of the 
appointment process.  Persons who do not meet 
the requirements for a post in the public sector 
ought not to be appointed.” 
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Applicants should not be shortlisted only because 
they are internal candidates or they were at the time 
of the advertisement acting on the post, or once 
acted on the post. 
 
Use of ‘added advantage’ criteria as stipulated 
in the advertisement  
 
Regulation 67 of PSR, 2016 provides that “(2) An 
advertisement for a post shall as a minimum specify 
the job title, salary scale, core functions, place of 
work, inherent requirements of the job, including 
any other requirements prescribed in these 
Regulations”. Departments when drafting 
advertisements indicate that an additional 
requirement of a particular qualification and 
experience which does not necessarily form part of 
the inherent requirements for the post will be an 
“added advantage”. E.g. candidates who possess a 
Masters’ degree and experience in Financial 
Management will have an added advantage. The 
example simply states that, though some 
candidates may be in possession of a three year 
National Diploma or Degree in Public Management 
depending on the stipulated minimum qualification 
requirement, candidates with Masters Qualifications 
and experience in Financial Management will stand 
a good chance of being considered during the 
shortlisting.  
 
It should however be noted that advertisements 
needs to be specific when indicating an “added 
advantage requirement” i.e. Masters’ in Public 
Management (or Public Administration or Human 
Resource Management) instead of simply saying a 
“Masters’ Degree”. The latter refers to any Masters’ 
Degree of any discipline and the Department may 
find itself with voluminous number of applications 
and subsequent grievances and complaints lodged 
regarding the shortlisting process. It is therefore 
important for departments to ensure that when 
drafting advertisements they comply with the 
principles stipulated in paragraph 3.3.1 (b) of the 
PSC Toolkit on Recruitment and Selection and the 
above PSR regulation 67 provisions.  
 
Dealing with ‘equivalent qualifications’ as 
indicated in the advertisement 
  
The post requirements as indicated in the 
advertisement must form the basis of the 

shortlisting criteria. It is important that an 
advertisement be drafted in an unambiguous 
manner in order to provide a fair opportunity to all 
applicants. Departments when trying to avoid listing 
all qualifications of the post on the advertisement, 
often indicate “or equivalent qualification” would be 
considered. When it comes to the development of 
shortlisting criteria, this becomes a challenge to the 
shortlisting committee in that they have the 
responsibility to interpret the advertisement in a 
manner that is aligned to the shortlisting criteria that 
is fair and covers the “equivalent qualifications” 
requirement.  
 
The following is an example of a grievance received 
by the PSC where the department had advertised a 
post with the inclusion of “relevant qualification”.  
 
The advertisement of the said post indicated that “A 
recognised three-year Bachelors Degree in Human 
Resource Management or equivalent qualification”. 
The PSC observed that when the department 
developed criteria they interpreted the requirement 
to include B-Tech in Labour Relations or Human 
Resource Management, Legal Degree and BA with 
legal courses.  This approach and decision by the 
shortlisting committee was found to fall short of 
fairness to prospective candidates with similar 
qualifications (and necessary experience) who 
would have applied had the advertisement been 
clear from the onset about the criteria it intends to 
use to fill the post.  
 
In this regard the opinion is that although the 
Department failed to ensure that the post 
requirements relating to qualifications were clear in 
the advertisement, the panel entrusted with 
shortlisting, used qualifications which were relevant 
and in line with the job content as part of the 
selection criteria and thus narrowed the list of 
‘equivalent qualifications’ as indicated in the 
advertisement. (NOTE: Although justifiable it does 
not nullify the weakness in the advertisement).  
 
The checklist for shortlisting which comes from the 
PSC Toolkit on Recruitment and Selection is at 
Annexure A of this issue. 
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Conclusion 
 
Shortlisting processes that are flawed may have 
serious repercussions for departments if 
pronounced to be irregular and therefore null and 
void. It is therefore important that departments 
ensure that they follow the regulatory framework to 
the letter —obtaining approval for the shortlisting 
committee, even when replacing approved 
members who are no longer available; having 
properly constituted committees both in terms of 
number and rank; using valid methods and criteria 
for arriving at a manageable number of candidates 
to be interviewed; and recording and keeping 
proper minutes of the whole shortlisting process. 
 

 

SALARY-RELATED GRIEVANCES 

 
Introduction 
 
Numerous salary related grievances are referred to 
the PSC for consideration annually.  These 
grievances range from non-payment of allowances, 
overtime, salary deductions, incorrect salaries as 
well as grading of posts.  In this issue we will focus 

on the regrading of posts. 
   
Legislative framework 
   
Section 37 of the Public Service Act, 1994 provides 
as follows:  

 
“37 Remuneration of employees  
(1) Employees shall be paid the salaries and 
allowances in accordance with the salary scale and 
salary level determined by the Minister in terms of 
section 3 (5).  
(2) An executive authority may, only if it is allowed by 
regulation and to the extent prescribed-  
(a) grant employees or classes of employees of the 
relevant department on appointment or transfer 
salaries higher than the minimum amounts of the 
appropriate salary levels of the applicable salary 
scales;  
(b) grant employees or classes of employees of the 
relevant department special advancement in salaries 
within the salary level of the salary scale applicable to 
them; and  

(c) grant an employee of the relevant department 
special advancement in salary within the salary 
level of the salary scale applicable to him or her or 
grant him or her a salary in accordance with a 
higher salary level or any other reward, if he or she 
has exceptional ability or special qualifications or 
has rendered meritorious service and it is in the 
public interest.” 
 
The PSR, 2016, determine the conditions applicable 
to salary increases or advancement in salary.  
Regulations 41, 43 and 45 of the PSR, 2016, 
prescribe the process that should be followed when 
posts are regraded and the incumbents considered 
for absorption into upgraded posts.  The relevant 
subregulations are quoted below:  
 
Regulation 41 
(3) An executive authority may evaluate or re-
evaluate any job in his or her department, except— 
(a) jobs evaluated and graded by the Minister in 
terms of subregulation (2)(d); or 
(b) jobs determined in terms of an OSD. 
Regulation 43  
(2) An executive authority shall— 
(a) determine the grade of a post to correspond 
with— 
(i) the evaluation of the job by the Minister in terms 
of regulation 41(2)(d) on a date determined by the 
Minister; 
(ii) jobs determined in terms of regulation 42; or 
(iii) if the job was not so evaluated or determined by 
the Minister, the evaluation of the job by the 
executive authority in terms of regulation 41(3);  
 
Regulation 45  
 
(1) If the job weight demonstrates that a post is 
under-graded and the department’s budget and the 
medium-term expenditure framework— 
(a) provides for sufficient funds, an executive 
authority shall increase the grade of the post to a 
higher salary level; or 
(b) does not provide for sufficient funds, an 
executive authority shall redesign the job to equate 
with the grade of the post prior to regrading. 
(2) If an executive authority increases the grade of a 
filled post as provided under subregulation (1) (a), 
he or she shall continue to employ the incumbent 
employee in the higher-graded post without 
advertising the post if the incumbent— 
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(a) already performs the duties of the post; 
(b) has received a satisfactory rating in his or her 
most recent annual moderated and approved 
performance assessment in the post and where the 
incumbent has not yet been assessed, his or her 
performance shall first be assessed to determine 
whether the performance is satisfactory; 
(c) meets the inherent requirements of the post; and 
(d) has been in the post for at least twelve calendar 
months. 
(3) The higher salary applicable to the incumbent 
employee in the 
higher-graded post as provided under subregulation 
(2) shall take effect on the first day of the month 
following the month of approval by the executive 
authority in terms of subregulation (1). 
 
It is therefore clear that there are two distinct 
processes envisaged in regrading and that the 
tendency to refer to a person as being upgraded is 
incorrect.  It is not the person that is upgraded, but 
the post that is upgraded (subject to specific 
conditions that the post should have been 
evaluated and that funding must be available) and 
thereafter the person is absorbed into the upgraded 
post (subject to the conditions of Regulation 45(2)).   
 
In the event that the preconditions have not been 
met, an official is not at liberty to claim that his or 
her post should be upgraded and by the same 
token, absorption into a post that has not been 
upgraded will also imply that there will be no 
increase in salary.  
 
The PSC considered, inter alia, two grievances in 
relation to regrading and absorption into upgraded 
posts.  In the first grievance, the aggrieved 
indicated that she felt that as the longest serving 
and most senior official in the Branch, there should 
have been a proper evaluation of the job weight, 
grade and remuneration of the post that she was 
occupying, to eliminate employment barriers and 
unfair discrimination.      
 
The PSC recommended that— 
• the aggrieved should request a formal job 

evaluation of her post so that the weight and 
correct level of her post may be determined.  
The PSC however noted that seniority and 
previous experience of the incumbent are not 

relevant factors when Job Evaluations are 
done; and   

 
• the aggrieved be advised that the creation of a 

new post on a higher level above the one 
occupied by the incumbent does not 
automatically entitle such incumbent to be 
confirmed or absorbed into such higher level 
post.   

 
The second grievance related to a group of 
managers who were performing work of equal value 
compared to colleagues in similar posts but at 
different stations.  The aggrieved employees 
required the relevant department to upgrade their 
posts to be on par with the posts of their colleagues 
and to be absorbed in such upgraded posts.   
 
The aggrieved employees could however not be 
absorbed into upgraded posts because their posts 
had not been subjected to job evaluation and 
funding for the upgrading of the posts was not 
available.   
 
The PSC found the grievances to be partially 
substantiated because although the employees 
concerned had no legitimate expectation to be 
automatically upgraded, their posts had to be 
evaluated first and funding must be available to 
fund the upgraded posts.    
 
The PSC was however of the view that the relevant 
department should have subjected the posts of the 
aggrieved employees to job evaluation to ensure 
that the principle of equal pay for work of equal 
value is adhered to.  The PSC also viewed the 
delay by the Department to subject the posts in 
question to job evaluation to be prejudicial to the 
employees concerned and adverse to sound labour 
relations.         
 
In the matter of Mathibeli v Minister of Labour 
[2015] 3 BLLR 267 (LAC)  the Labour Appeal Court 
considered an appeal of Mr Mathibedi, who alleged 
that an unfair labour practice was perpetrated 
against him by the Department of Labour because 
he was not absorbed into an upgraded post.  The 
Court came to the conclusion that Mr Mathibeli 
could not prove on the facts that the post had 
indeed been upgraded. Secondly, that even if he 
had proven that the upgrade of the post 
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had been implemented, the common cause fact that 
he was not, in terms of the PSR, entitled to retain it 
destroyed his second claim that by virtue of 
occupying a grade 11 post he was entitled to a 
higher post and higher pay. 
 
It should be mentioned that the above judgment 
was handed down at a time when the Public 
Service Regulations, 2001 was still in force.  The 
2001 Regulations afforded an executive authority a 
discretion as to whether an incumbent of an 
upgraded post will be absorbed into the upgraded 
post (PSR Chapter 1 Part V C.6).   
 
In the 2016 Regulations, the executive authority is 
vested with a discretion to downgrade or upgrade a 
post that is not graded correctly, but in the event 
that an incumbent meets the requirements for 
absorption in an upgraded post (Regulation 45 (2)) 
the incumbent shall be absorbed into an upgraded 
post. This amendment to the 2016 regulations has 
therefore created more certainty in relation to 
incumbents of upgraded posts who meet the 
requirements for absorption.   
 
It is important that departments adhere to the 
principle of equal pay for work of equal value, and 
ensure that employees do not function in posts that 
are over- or under-graded.   
 

 

EFFECT OF TWO COURT CASES ON 

PSC RECOMMENDATIONS  
 
This topic deals with lessons learnt from [1] The 
Constitutional Court decision, on the powers of the 
Public Protector, in the matter of the Economic 
Freedom Fighters v The Speaker of the National 
Assembly Republic of South Africa and Others; 
Democratic Alliance v The Speaker of the National 
Assembly and others [2016] ZACC 11; and [2] 
Democratic Alliance v South African Broadcasting 
Corporation SOC Ltd (SABC) and Others; 
Democratic Alliance v Motsoeneng and Others 
(3104/2016; 18107/16) [2016] ZAWCHC 188; 
[2017] 2 BLLR 153 (WCC) (12 December 2016). 
 
Introduction 
 
The PSC is mandated in terms of section 196 
(4)(f)(ii) of the Constitution of the Republic of South 

Africa,1996, to investigate grievances of employees 
in the Public Service concerning official acts or 
omissions, and recommend appropriate 
remedies. 
 
In terms of Rule 15(3) of the PSC Rules on Referral 
and Investigation of Grievances gazetted in 
Government Gazette Number 40359 on 21 October 
2016, “The executive authority to whom a 
recommendation has been made must, within 10 
days of receipt of Commission's letter, provide the 
Commission with comment indicating whether or not 
the executive authority is going to implement 
recommendations made by the Commission.”  
Rule 15(4) provides that “The executive authority 
must, if he or she is not going to implement the 
recommendations of the Commission, provide the 
Commission with reasons for not implementing.” 
 
Although Rule G.2 of the Grievance Rules, 2003, 
stipulates that the executive authority (EA) of the 
department to whom recommendations were made 
by the PSC, has to inform the PSC in writing, within 
five (5) days of receipt of such recommendations of 
his/her decision regarding the recommendations so 
made by the PSC, the PSC observed in its 
management of grievances that Rule G.2 has never 
been met and the stipulated timeframe is impractical 
and thus provided in its Rules for the 10-day 
timeframe. . 
 
However in some cases EA’s do not inform the PSC 
of their decisions on the recommendations of the 
PSC. In the circumstances it is important to 
understand the mandate of the PSC and the 
accompanying responsibility of Departments with 
regard to recommendations of the PSC. 
 
The two decisions made in the EFF / DA v The 
Speaker case, and the DA v SABC case, though 
dealing with the powers of the Public Protector, 
which is a chapter 9 institution, will help in shedding 
light on the responsibility of departments with 
regard to recommendations of the PSC. 
 
The following lessons can be learnt from the 
conclusions made by the two Courts:  
 
(a) The report and remedial action of the Public 

Protector existed in fact and the rule of law 
required that it should be given 
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effect. If the President believed that the Public 
Protector had failed to comply with the law, in 
coming to her conclusions, then he should 
have taken action to review the report in line 
with the decision in MEC for Health, Eastern 
Cape and Another v Kirland Investments (Pty) 
Ltd, which stated the imperative of the rule of 
law in giving effect to factually extant 
decisions of statutory or constitutional organs 
as set out in the cited decision7; 

 
(b) Before rejecting the findings or remedial 

action of the Public Protector, the relevant 
organ of state had to have cogent reasons for 
doing so, and not mere preference for its own 
view. 

 
(c) A decision whether or not to accept the 

findings or remedial action of the Public 
Protector constituted the exercise of a public 
power by members of the executive and other 
functionaries and therefore that exercise of 
public power had to be rational.  And that it is 
a requirement of the principle of legality that 
decisions must be rationally related to the 
purpose for which the power was given, 
otherwise they would in effect be arbitrary; 
 

(d) The organ of state must properly consider the 
findings and remedial action.  As the findings 
are not binding and enforceable, the organ of 
state must decide whether or not the findings 
should be accepted and the remedial action 
implemented.  That is the purpose of the 
power. 

 
(e) The process by which that decision is made 

and the decision itself, must be rational, 
having regard to the underlying purpose of the 
Public Protector – to ensure that government 
officials carry out their tasks effectively, fairly 
and without corruption or prejudice. 
 

(f) In a case where a dispute arises because the 
organ of state decides not to accept the 
findings or implement the remedial action, it 
obviously has to engage the Public 
Protector. Such engagement does not take 

                                           
7
MEC for Health, Eastern Cape and Another v Kirkland 

Investment (PTY) Ltd 2014 (3) SA 481 (CC).   

place pursuant to the provisions of s 41 of the 
Constitution - the Public Protector is not an 
organ of state within a sphere of government 
as contemplated in s 41(1). Ultimately the 
relevant organ of state may apply for judicial 
review of the Public Protector’s investigation 
and report. 
 

(g) A decision by an organ of state rejecting the 
findings and remedial action of the Public 
Protector is itself, capable of judicial review 
on conventional public law grounds. 
 

(h) The findings of the Public Protector are not 
binding and enforceable.  However, when an 
organ of state rejects those findings or the 
remedial action, that decision itself must not 
be irrational. 
 

(i) The remedial action by the Public Protector 
has legal effect and cannot be ignored by 
State and public institutions for as long as it 
is not reviewed. 

 
(j) Though the Public Protector’s findings and 

remedial action are not binding decisions, 
that does not mean that they are mere 
recommendations which an organ of state 
may accept or reject as it is clear from 
section 181(3) of the Constitution that other 
organs of state, through legislative and other 
measures, must assist and protect the 
Chapter 9 institutions, to ensure their 
independence, impartiality, dignity and 
effectiveness. 

 
Whereas the underlying purpose of the Public 
Protector is to ensure that government officials 
carry out their tasks effectively, fairly and without 
corruption or prejudice, the underlying purpose of 
the PSC is, inter alia, to promote the values and 
principle set out in section 195, throughout the 
public service; and investigate grievances of 
employees in the public service concerning official 
acts or omissions, and recommend appropriate 
remedial actions.  
 
Speaking of these decisions and their relevance to 
the PSC, the Chairperson of the PSC, Adv RK Sizani 
said during the 2016 Strategic Planning session that 
“…although the PSC is not a Chapter 9 
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institution, as a Constitutional Institution it can draw 
the following lessons from the judgement: 
 
 …The Constitutional Court judgement confirmed that 
the laws regulating Constitutional Institutions, like in 
our case the PSC Act, cannot water down or nullify 
the powers and functions of an institution set out in 
the Constitution. The regulatory legislation is meant 
to enable the correct exercise of the Constitutional 
powers and functions of that institution… These 
legislation could not be used to remove or limit the 
Constitutional powers and functions of Constitutional 
Institutions…. 
 
The Court held that no binding and constitutionally or 
statutorily sourced decision may be disregarded willy 
nilly without recourse to a court of law. This would 
suggest that the directions of the PSC should be 
treated the same, as the Public Service Act says they 
are binding.  

 
The status of the recommendations of the PSC, for 
instance, on grievances is that they are non-binding. 
Scheepers J, in the SABC case (Cape High Court) 
said that although recommendations are not binding 
they cannot be disregarded without giving rational 
reasons.  

 
The Constitutional Court also affirmed the principle of 
legality, which is part of the rule of law - one of the 
founding Constitutional principles in section 1 of the 
Constitution.  In this regard the Court stated that all 
public officials cannot willy nilly ignore Constitutional 
and legislative provisions.”  
 
Conclusion 
 
From the decision of the Constitutional Court it has 
become apparent that even though decisions of the 
Public Protector and other statutory and constitutional 
organs are not equivalent to decisions of courts of 
law, they cannot just be ignored for as long as they 
are not taken on judicial review.  
 
Although recommendations of the PSC on grievances 
investigated in terms of section 196(4)(f)(ii) are not 
binding, executive authorities of government 
departments cannot just ignore them without 
providing valid reasons for not implementing them. 
They have a duty in terms of section 196 (3) of the 
Constitution, which provides that other organs of 

state, through legislative and other measures, must 
assist and protect the PSC to ensure the 
independence, impartiality, dignity and effectiveness 
of the Commission. The effect of the decisions above 
is that members of the executive and other 
functionaries must have cogent reasons for rejecting 
the findings or recommendations of the PSC, and that 
they must be rational in the exercise of their public 
power when making decisions on the 
recommendations.  

 

Let’s talk labour relations 

 

 

The next issue will focus, among others, on salary 

reduction as one of salary-related grievances 

dealt with by the PSC. 

 

Send your inputs or topics of interest that you 

would like us to deal with to 

psclrtalk@opsc.gov.za or write to us at Private 

Bag X121 PRETORIA 0001. You can also contact 

one of our investigators at 012-352 1181 or 012-

352 1165.  

 

Visit our website at www://psc.gov.za for 

previous issues of the Grievance Management 

Communique. 

 

 

 

mailto:psclrtalk@opsc.gov.za
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ANNEXURE A 
COMPOSITION OF THE SHORTLISTING COMMITTEE 

1. Was the composition of the committee duly approved? 

 

Yes 

 

 

Yes 

 

2. 
Did the committee consist of committee members at (at least) the 

same level or one level higher than that of the post in question? 

Yes 

 

Yes 

 

3. If not, was the decision to deviate duly authorized? 
Yes 

 

Yes 

 

 
By whom? ............................................ Rank: ........................... 

Date: ....../....../...... Ref no: ................... 
  

 

4. 

Was the chairperson appointed at (at least) one level higher than 

that of the post in question? 

Yes 

 

 

Yes 

 

 

5.  If not, was the decision to deviate duly authorized? 
Yes 

 

Yes 

 

 By whom? ............................................ Rank: ........................... 
Yes 

 

Yes 

 

 Date: ....../....../...... Ref no: ................... 
Yes 

 

Yes 

 

6. 
Was the committee representative in terms of gender? Yes 

 

Yes 

 

7. 
Was it representative in terms of race? Yes 

 

Yes 

 

8. 
Was it representative in terms of disability representation? Yes 

 

Yes 

 

9. 
If the committee was not representative, was it duly authorized? Yes 

 

Yes 

 

 
By whom? ............................................ Rank: ........................... 

Date: ....../....../...... Ref no: ................... 
  

SHORTLISTING CHECK LIST 

10. 
Was a summary containing relevant information in respect of each 

short-listed applicant compiled? 

Yes 

 

Yes 

 

11. 
Was each candidate that passed the screening test scored 

according to formally identified short-listing criteria? 

Yes 

 

Yes 

 

12. 
If yes, did the criteria deviate from the advertised post and person 

specifications? 

Yes 

 

Yes 

 

13. 
If yes, was the decision to deviate duly authorized? Yes 

 

Yes 

 

 
By whom? ............................................ Rank: ........................... 

Date: ....../....../...... Ref no: ................... 
  

14. 
Was the short-listing done by a selection committee? Yes 

 

Yes 

 

15. 
If short-listing was done by a selection committee, was it the same 

committee that did the preliminary screening? 

Yes 

 

Yes 

 

16. 
Were any candidates who did not meet the short-listing 

requirements short-listed? 

Yes 

 

Yes 
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17. 
If yes, did that include the nominee/appointee? Yes 

 

Yes 

 

18. 
Was the decision to shortlist candidates who did not meet the 
shortlisting requirements duly authorized? 

Yes 

 

Yes 

 

19. 
Was the short-listing done by a selection committee? Yes 

 

Yes 

 

 
By whom? ............................................ Rank: ........................... 

Date: ....../....../...... Ref no: ................... 
  

20. 
Were candidates who met the short-listing criteria excluded from the 

shortlist? 

Yes 

 

Yes 

 

21. 
Was the exclusion of candidates who met the short-listing criteria 

duly authorized? 

Yes 

 

Yes 

 

 
By whom? ............................................ Rank: ........................... 

Date: ....../....../...... Ref no: ................... 
  

 
 Summarise reasons for applicant not being short-listed  

 
  


